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INTEREST OF AMICI1 

  The American Civil Liberties Union (ACLU) is 

a nationwide, nonprofit, nonpartisan organization 

with nearly 2 million members and supporters 

dedicated to the principles of liberty and equality 

embodied in the Constitution and our nation’s civil 

rights laws. The New York Civil Liberties Union 

(NYCLU) is a statewide affiliate of the national 

ACLU.  

  This case raises a fundamental question under 

the rule of law: Whether the President is entitled to 

absolute immunity from a grand jury subpoena 

directed to his accountants for his personal financial 

records, when those records are unrelated to any 

official duties of the President but are directly 

relevant to the grand jury’s investigation. 

 Founded in 1920, the ACLU has long taken 

the position that no person is above the law, 

including the President, and has participated in all of 

the Court’s most important cases on presidential 

immunity. See Clinton v. Jones, 520 U.S. 681 (1997); 

Nixon v. Fitzgerald, 457 U.S. 731 (1982); United 

States v. Nixon, 418 U.S. 683 (1974). 

STATEMENT OF THE CASE 

 This case follows the issuance of two 

subpoenas duces tecum by the Manhattan District 

Attorney in August 2019 as part of an ongoing grand 

jury investigation. The first subpoena sought 

                                                           
1 The parties have submitted blanket letters of consent to the 

filing of amicus curiae briefs. No counsel for any party has 

authored this brief in whole or in part, and no party or its 

counsel has made a monetary contribution intended to fund the 

preparation or submission of this brief. 
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“documents and communications” from the Trump 

Organization related to the alleged payment of “hush 

money” to two women. The second subpoena was 

served on Mazars USA, an accounting firm that 

worked for the President and his business entities 

(the “Mazars subpoena”), and sought a variety of 

financial records, including “tax returns and related 

schedules, in draft, as filed, and amended form.”          

See generally Trump v. Vance, 941 F.3d 631, 635 n.5 

(2d Cir. 2019). One month later, the President filed 

this action in federal district court asserting a broad 

presidential immunity from state judicial process.  

The complaint sought a declaratory judgment that 

the Mazars subpoena is “invalid and unenforceable” 

while the President is in office, and a permanent 

injunction staying the subpoena for the remainder of 

the President’s term.  Id. at 636.2 

 Citing Younger v. Harris, 401 U.S. 37 (1971), 

the district court dismissed the complaint on 

abstention grounds, noting the pendency of state 

grand jury proceedings. Trump v. Vance, 395 F. 

Supp. 3d 283 (S.D.N.Y. 2019).  The Second Circuit 

reversed that ruling.  The panel unanimously noted 

that Younger abstention rests on principles of comity 

and that “comity is a two-way street.” Trump, 941 

F.3d at 638.  The court then concluded, on balance, 

that abstention was inappropriate when “a county 

prosecutor, however competent, has opened a 

criminal investigation that involves the sitting 

                                                           
2 After initially turning over some documents to the grand jury, 

the Trump Organization has likewise declined to produce any of 

the President’s personal tax records in response to the subpoena 

it received. The President has nonetheless sought relief only 

from the Mazars subpoena in this case. Id. at 635. 
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President, and the President has invoked federal 

jurisdiction.”  Id.3  

 On the merits, the Second Circuit found the 

President’s claim of absolute immunity unsupported 

by history or reason.  Rejecting the President’s effort 

to distinguish United States v. Nixon, 418 U.S. 683 

(1974), “[t]he most relevant precedent for present 

purposes,” the court wrote:  

The President has not persuasively 

explained why, if executive privilege did 

not preclude enforcement of the 

subpoena issued in Nixon, the Mazars 

subpoena must be enjoined despite 

seeking no privileged information and 

having no relation to the President’s 

performance of his official duties. 

Trump, 941 F.3d at 640-41. 

 Like other courts to consider issues of 

presidential immunity, the Second Circuit accepted 

as given the President’s unique role in the 

constitutional order. But again, it noted, the 

President has failed to explain “why any burden or 

distraction the third-party subpoena causes would 

rise to the level of interfering with the duty to 

‘faithfully execute[]’ the laws,” U.S. Const. art II, § 3, 

or otherwise subordinate federal law in favor of state 

process.”  Id. at 643. 

 The court ended its opinion by emphasizing 

the narrowness of the issue before it: 

This appeal does not require us to 

decide whether the President is immune 

                                                           
3 That determination has not been questioned in this Court. 
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from indictment and prosecution while 

in office, nor to consider whether the 

President may lawfully be ordered to 

produce documents for use in a state 

criminal proceeding. We accordingly do 

not address those issues. The only 

question before us is whether a state 

may lawfully demand production by a 

third party of the President’s personal 

financial records for use in a grand jury 

investigation while the President is in 

office. 

Id. at 646.  On that narrow question, the 

court’s unequivocal answer was yes. 

SUMMARY OF ARGUMENT 

 The President’s resistance to the Mazars 

subpoena cannot overcome centuries of this Court’s 

precedent.  This is a narrow case involving a state 

grand jury subpoena issued to the President’s 

accounting firm seeking the President’s personal 

records, which are relevant to a criminal 

investigation targeting third-parties and, possibly, 

the President. The President asks this Court to 

insulate his personal records from discovery by 

recognizing a nearly boundless version of 

presidential immunity that would allow a sitting 

President to refuse to provide relevant evidence in a 

criminal investigation and that would immunize not 

only a President’s official conduct, but his purely 

personal conduct as well.  The Court has never 

interpreted presidential immunity so expansively.  

To the contrary, the Court has repeatedly limited 

presidential immunity in ways that are inconsistent 

with the President’s position in this case.   
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The Court has repeatedly reaffirmed the basic 

principal that no person—not even the President—is 

above the law. This guiding principle led Chief 

Justice Marshall to reject President Jefferson’s 

resistance to a subpoena duces tecum in connection 

with the prosecution of Aaron Burr.  It led the Court 

unanimously to reject President Nixon’s attempt to 

shield his official communications from a subpoena 

that was issued in connection with a criminal 

investigation arising from the Watergate scandal.  

And it caused the Court, again unanimously, to reject 

President Clinton’s effort to defer while in office a 

civil proceeding filed against him for conduct outside 

of his official duties.  Many sitting Presidents have 

provided evidence in criminal proceedings, both 

voluntarily and in response to subpoena or court 

order. 

In the rare circumstances in which the Court 

has recognized presidential immunity, it has engaged 

in a functional balancing of interests, weighing 

litigants’ interest in fair trials against the public’s 

interest in ensuring government officials are free to 

exercise their public duties.  This is consistent with 

the approach the Court has taken in immunity cases 

involving other government officials, such as judges, 

legislators, and prosecutors. Because the Court’s 

immunity analysis considers only the chilling effect 

on a government actor’s official duties, the Court has 

never once found that a sitting President, or any 

other government official, enjoys immunity with 

respect to conduct that is beyond the scope of his 

official duties. 

The President offers no compelling reason to 

depart from this precedent and history.  His claimed 

immunity from prosecution has no bearing here—he 
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has not been arrested, indicted, or imprisoned.  The 

sole issue is whether his accounting firm may be 

compelled to turn over his personal records.  His 

conclusory assertions about the burdens the Mazars 

subpoena will place on him—none of which he 

identifies with any particularity—are insufficient to 

justify granting him immunity, as the Court made 

clear when it rejected President Nixon’s similarly 

“generalized” assertions of burden. And because this 

case involves only personal records, there is no basis 

for imposing a higher standard of need. 

Finally, it is immaterial that the Mazars 

subpoena was issued by a state grand jury, rather 

than a federal grand jury. The Supremacy Clause 

does not bar a state from seeking a President’s 

personal records if they are relevant to a state 

criminal investigation.  The President’s fears about 

rogue prosecutors are purely speculative and, as the 

Court recognized in Clinton v. Jones, insufficient to 

justify granting him immunity. 

The decision of the United States Court of 

Appeals for the Second Circuit should therefore be 

affirmed.     

ARGUMENT 

I. THIS COURT’S WELL-SETTLED 

PRECEDENT DOES NOT SUPPORT THE 

PRESIDENT’S CLAIM TO ABSOLUTE 

IMMUNITY. 

This Court has carefully defined the scope and 

limits of presidential immunity in a series of cases 

dating back more than two hundred years. The 

expansive view of presidential immunity that 
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President Trump now asserts is unsupported by this 

Court’s controlling precedent. 

As the Second Circuit noted, this case does not 

involve the indictment and prosecution of the 

President; it does not involve a civil proceeding 

against the President; it does not involve official acts 

by the President; it does not even involve a subpoena 

directed to the President. The only issue presented is 

whether evidence relating to the President’s private 

affairs can be discovered in connection with a 

criminal investigation by a state grand jury. It is 

unknown at this point whether the President is a 

target of that grand jury and what that might mean 

while the President remains in office.  What is 

known is that the grand jury is investigating possible 

criminal activity by other individuals and entities.4   

Given that fact, the President does not 

challenge the grand jury investigation as such, nor 

could he.  He does not and cannot claim that other 

potential targets of the grand jury are immune from 

indictment and prosecution because of their personal 

association with him.  And he does not claim that the 

financial records maintained by his accountants are 

irrelevant to the grand jury’s investigation.  Instead, 

he claims that the grand jury may not obtain those 

records simply because he is President.  Advancing a 

boundless view of absolute presidential immunity, he 

contends that nothing about his private life is subject 

to state judicial process while he is in office, 

regardless of the purpose for which the evidence will 

                                                           
4 “The parties agree for purposes of this case that the grand jury 

is investigating whether several individuals and entities have 

committed violations of New York law.” Trump, 941 F.3d at 

635. 
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be used and against whom.  The Second Circuit 

properly rejected this unprecedented claim. 

A. No Person, Including the President, 

Is Above the Law. 

This Court has repeatedly held that no person 

is above the law. “All the officers of the government, 

from the highest to the lowest, are creatures of the 

law and are bound to obey it.”  United States v. Lee, 

106 U.S. 196, 220 (1882).   

The President nonetheless argues that his 

“unparalleled responsibilities” grant him absolute 

immunity from any “state criminal process while in 

office,” Pet. Br. at 16, 20, even where that “process” 

consists only of a subpoena for records directed to his 

accountant.  According to the President, this claimed 

immunity is a function of his office and its “unique 

status” within our constitutional framework.  Id. at 

25. It therefore applies categorically in his view.  The 

needs of the criminal justice system are irrelevant 

and the burdens on the President can simply be 

presumed to prevail in all cases, without any need for 

a particularized showing.   

Under the President’s theory, it does not 

matter that the records that were subpoenaed 

involve his personal finances rather than his 

presidential duties. It does not matter that the 

subpoena was served on a third-party custodian 

rather than the President himself. And it does not 

matter that the grand jury that issued the subpoena 

is investigating others beside the President.  Indeed, 

on President Trump’s theory, it would not matter 

how grave the crimes being investigated are, or how 

essential his evidence is to bringing the perpetrators 

to justice. None of that matters because the 
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President’s proposed rule does not contemplate any 

balancing of interests. The President claims he can 

ignore, and direct his agents to ignore, any and all 

efforts by a state grand jury to gather evidence 

relevant to a presumptively legitimate criminal 

investigation regardless of facts or circumstances, 

simply because he is President.   

The implications of that position are striking.  

During the 2016 campaign, the President famously 

predicted that he would not lose a single vote if           

he shot someone in the middle of Fifth Avenue.                  

See Katie Reilly, Donald Trump Says He “Could 

Shoot Somebody” and Not Lose Voters, Time (Jan.   

23, 2016), https://time.com/4191598/donald-trump-

says-he-could-shoot-somebody-and-not-lose-voters/.  

That observation prompted a member of the Second 

Circuit panel below to ask whether the President 

could be prosecuted in office for a murder committed 

before assuming office.  The President’s lawyer 

responded that he could not be. See Anne E. 

Marimow & Jonathan O’Connell, In Court Hearing, 

Trump Lawyer Argues A Sitting President Would         

Be Immune From Prosecution Even If He Were          

To Shoot Someone,  Wash, Post (Oct. 23, 2019), 

https://www.washingtonpost.com/local/legal-issues/ 

ny-based-appeals-court-to-decide-whether-

manhattan-da-can-get-trumps-tax-at-returns/2019/ 

10/22/8c491346-ef6e-11e9-8693f487e46784aa_story. 

html.5   

The President’s theory in this case goes far 

beyond his claimed immunity from prosecution.  

                                                           
5 See also Oral Argument, Trump v. Vance, 941 F.3d 631        

(No. 19-3204), http://www.ca2.uscourts.gov/decisions/isysquery/ 

452596aa-90cc-4a01-97ed-b3ceeedd66f8/197/doc/19-3204.mp3. 
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Even if evidence of his personal records were 

necessary to bring another person to justice for 

murder, the President insists that his asserted 

absolute immunity would prevail. But see United 

States v. Nixon, 418 U.S. at 713 (rejecting claim of 

executive privilege where evidence of White House 

deliberations was relevant to a criminal trial); Nixon 

v. Sirica, 487 F.2d 700, 711 (D.C. Cir. 1973) (holding 

that “the President is not above the law’s 

commands”). 

Donald Trump’s current status as President of 

the United States does not per se place him beyond 

the law’s reach.  The law has said otherwise for more 

than two centuries.   

B. The Absolute Immunity That the 

President Seeks Goes Beyond 

Anything That This Court Has 

Previously Recognized.  

Two clear principles emerge from this Court’s 

past cases on presidential immunity, and each is 

inconsistent with the President’s claims here.  First, 

the President, like any other citizen, can be required 

to produce relevant evidence in a criminal proceeding 

subject to appropriate safeguards that acknowledge 

the special nature of his office.  Second, the doctrine 

of presidential immunity is intended to protect the 

office of the presidency, not the President himself for 

acts taken purely in his personal capacity.  Whether 

or not immunity is justified in a particular case 

depends on a functional analysis.  And that means 

that the President, like other officials who enjoy 

functional immunity, is not entitled to immunity for 

acts taken outside the scope of his official duties. 
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Over 200 years ago, Chief Justice Marshall 

upheld a subpoena duces tecum to President 

Jefferson in connection with the prosecution of Aaron 

Burr.  United States v. Burr, 25 Fed. Cas. 30 (C.C.D. 

Va 1807).  Burr, who was then on trial for treason, 

sought a letter written to President Jefferson that he 

thought would exonerate him by calling into question 

the credibility of his principal accuser.  Jefferson 

resisted, even though he had acknowledged the 

existence of the letter in a communication to 

Congress.   

Marshall began his opinion by noting that only 

the king was exempt under common law from the 

general requirement binding on everyone else to 

provide relevant evidence in a judicial proceeding 

pursuant to court order. Writing a mere three 

decades after the Declaration of Independence, 

Marshall explained why a rule applicable to the king 

did not apply to the President. In particular, he 

noted, the English maxim that the “king can do no 

wrong” was inconsistent with the founding principles 

of the American republic.  Id. at 34.   

George Hay, the United States Attorney 

prosecuting the Burr case, agreed:  

I never had the idea of clothing the 

President . . . with these attributes of 

divinity . . . . That high officer is but a 

man; he is but a citizen; and, if he 

knows anything in any case civil or 

criminal, which might affect the life, 

liberty, or property of his fellow citizens 

. . . it is his duty to . . . go before a 

Court, and declare what he knows. 
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T. Carpenter, The Trial of Colonel Aaron Burr 90-91 

(1807), cited in Raoul Berger, The President, 

Congress, and the Courts, 83 Yale L.J. 1111, 1111 n.1 

(1974).  Even counsel for President Jefferson in the 

Burr case admitted: “We do not think that the 

President is exalted above legal process . . . if the 

President possesses information of any nature which 

might tend to serve the cause of Aaron Burr, a 

subpoena should be issued to him, notwithstanding 

his elevated position.”  Id. at 75.   

Summarizing this legal consensus in a second 

opinion written several months later (when Burr was 

facing misdemeanor charges), Chief Justice Marshall 

wrote: “That the president of the United States may 

be subpoenaed, and examined as a witness, and 

required to produce any paper in his possession, is 

not controverted.” United States v. Burr, 25 Fed. Cas. 

187, 191 (C.C.D. Va. 1807).   

Closer to our own time but in an equally 

fraught political environment, the Court 

unanimously rejected President Nixon’s claim of 

absolute privilege in response to a subpoena duces 

tecum from the Watergate Special Prosecutor 

seeking, inter alia, designated recordings of Oval 

Office conversations that were deemed material to an 

ongoing grand jury investigation. United States v. 

Nixon, 418 U.S. 683. As in Burr, the Court 

acknowledged the President’s ability to assert 

particularized privilege claims subject to judicial 

review if he chose to do so.  But reaffirming that “the 

public . . . has a right to everyman’s evidence,” id. at 

709 (internal citations omitted), the Court held that 

“neither the doctrine of separation of powers, nor the 

need for confidentiality of high-level communications, 

without more, can sustain an absolute, unqualified 
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Presidential privilege of immunity from judicial 

process under all circumstances,”  id. at 706.6   

Indeed, sitting Presidents have provided 

evidence in criminal proceedings throughout 

American history, both voluntarily and in response to 

court order.  As the Court has previously chronicled: 

“President Monroe responded to written 

interrogatories  . . . President Ford complied with an 

order to give a deposition in a criminal trial . . . 

President Clinton [] twice [gave] videotaped 

testimony in criminal proceedings . . . and President 

Grant gave a lengthy deposition in a criminal case.”  

Clinton v. Jones, 520 U.S. 681, 704-05 (1997).   

A President’s duty to respond to a subpoena in 

connection with a pending criminal proceeding 

against a third-party is thus firmly established as a 

matter of both principle and practice. Here, of course, 

the Mazars subpoena was not directed to the 

President—it was directed to his accountants.  If the 

President can be subpoenaed directly to provide 

evidence in a criminal proceeding, surely his 

accountants may be as well. 

                                                           
6 The President contends that Nixon is distinguishable because 

it involved a “claim of privilege” and did not address the “claim 

of presidential immunity” raised here.  Pet. Br. at 43-44.  That 

President Nixon failed to raise a “claim of presidential 

immunity” that had been definitively rejected more than a 

century and a half earlier by Chief Justice Marshall’s opinion in 

Burr hardly bolsters President Trump’s legal position.  

President Nixon advanced a claim grounded in an executive 

privilege doctrine that this Court has recognized.  See United 

States v. Nixon, 418 U.S. at 703-07. President Trump’s 

immunity claim is tethered to nothing, because there is no basis 

even to assert executive privilege for private records having 

nothing to do with the President’s official duties.  
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In Nixon v. Fitzgerald, 457 U.S. 731 (1982), 

this Court first recognized the President’s absolute 

immunity from civil damages arising from his official 

acts in a suit brought against then-former President 

Nixon by a whistleblower who claimed he had been 

unconstitutionally fired.  In Clinton, 520 U.S. at 695, 

the Court held that the broad immunity conferred by 

Fitzgerald nonetheless had its limits, and those 

limits are defined by the scope of the President’s 

official duties. The Court, therefore, unanimously 

rejected President Clinton’s contention that he 

should be immune from civil proceedings for actions 

taken in his personal capacity as long as he was in 

office.   

It is true that Fitzgerald and Clinton v. Jones 

were both civil cases that did not involve criminal 

investigations, but the Court’s approach to immunity 

has not materially differed between the civil and 

criminal contexts. The substantial weight that the 

President places on this distinction is thus 

unwarranted.  For example, in Ex Parte Virginia, 100 

U.S. 339 (1880), the Court considered a claim of 

absolute judicial immunity raised by a county judge 

who had been indicted for racial discrimination in 

jury selection. In rejecting that claim, the Court 

focused on the fact that the act of jury selection was 

not quintessentially judicial in nature. In later 

describing that decision, the Court observed that “the 

reach of the . . . analysis [in Ex Parte Virginia] was 

not in any obvious way confined” by the fact that it 

involved a criminal proceeding rather than a civil 

suit.  Forrester v. White, 484 U.S. 219, 228 (1988). 

Any grant of immunity necessarily involves a 

balancing of interests.  On the one hand, there is the 

litigant’s interest in a fair trial—whether it is a civil 
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plaintiff, a criminal defendant, or a public 

prosecutor—in which relevant evidence is not 

unnecessarily withheld.  On the other hand, there is 

the public’s interest in ensuring that government 

officials are not unduly chilled in the exercise of their 

public duties by the fear of civil liability or criminal 

prosecution.  In striking that balance, the Court has 

been careful to caution that “immunities are 

grounded in the nature of the function performed, 

not the identity of the actor who performed it.”  

Clinton, 520 U.S. at 695 (internal quotation marks 

omitted).  

The Court’s approach to presidential immunity 

in this regard is not fundamentally different than its 

approach to other types of official immunity. Thus, 

the Court’s decision in Nixon v. Fitzgerald referenced 

the absolute immunity previously granted to 

legislators and judges, see 457 U.S. at 751-52, and 

the limits on those official immunities are instructive 

in understanding the limits that the Court has 

placed on presidential immunity.   

Legislators are entitled to absolute immunity 

for their “legislative acts,” but that immunity does 

not extend to non-legislative acts. See Davis v. 

Passman, 442 U.S. 228, 246 (1979) (Congressman’s 

termination of employee regarded as administrative, 

not legislative act under the Speech and Debate 

Clause); Tenney v. Brandhove, 341 U.S. 367, 376 

(1951) (legislators are entitled to absolute immunity 

when “acting in the sphere of legitimate legislative 

activity”).   

Judges are entitled to absolute immunity for 

official acts within their statutory jurisdiction, but 

not for non-judicial acts.  Forrester, 484 U.S. at 229 

From the Desk of

Stuart Levine
sltax@taxation-business.com



16 
 

(judge was acting in an administrative capacity, and 

thus not entitled to absolute judicial immunity, when 

he demoted and dismissed a parole officer); Stump v. 

Sparkman, 435 U.S. 349, 362 (1978) (“the factors 

determining whether an act by a judge is a ‘judicial’ 

one relate to the nature of the act itself”); Pierson v. 

Ray, 386 U.S. 547, 554 (1967) (absolute immunity for 

judges applies “for acts committed within the judicial 

jurisdiction”).   

Prosecutors likewise enjoy absolute immunity 

for activities that are intimately associated with the 

judicial phase of criminal process, but not for 

investigative activities, and, a fortiori, not for acts in 

their personal capacity. See Buckley v. Fitzsimmons, 

509 U.S. 259, 277 (1993) (prosecutors not entitled to 

absolute immunity when performing investigative 

functions); Burns v. Reed, 500 U.S. 478, 496 (1991) 

(prosecutor’s absolute immunity does not apply when 

giving advice to the police).   

“The point of immunity for such officials is to 

forestall an atmosphere of intimidation that would 

conflict with their resolve to perform their designated 

functions in a principled fashion.” Clinton, 520 U.S. 

at 693 (quoting Ferri v. Ackerman, 444 U.S. 193, 202 

(1979)). So, too, this Court has cited the risk that a 

President might become “unduly cautious in the 

discharge of his official duties,” Nixon v. Fitzgerald, 

457 U.S. at 752 n.32, as the “central concern,” 

underpinning a President’s absolute immunity from 

civil damages for official acts, Clinton, 520 U.S. at 

693-94.  

Because the President occupies a unique 

position in our constitutional scheme, the Court’s 

decision in Nixon v. Fitzgerald extended the 
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President’s absolute immunity to acts that fall 

“within the outer perimeter of his official 

responsibility.”  457 U.S. at 756.  The Court has also 

recognized, however, that even those expansive 

boundaries have meaningful limits.  Id.  When called 

on to define those limits, the Court applied the same 

functional approach to analyzing the President’s 

claim of absolute immunity in Clinton v. Jones that it 

had previously applied when analyzing the scope of 

other absolute immunities. See, e.g., Imbler v. 

Pachtman, 424 U.S. 409, 423 (1976). As with 

legislators, judges, and prosecutors, the Court ruled 

that the President’s immunity is tied to his official 

acts, and does not reach conduct in his personal 

capacity.  Clinton, 520 U.S. at 694. 

While there may be difficult cases at the 

margins, this case is not one of them. The Court has 

never once “suggested that the President, or any 

other official, has an immunity that extends beyond 

the scope of any action taken in an official capacity.”  

Clinton, 520 U.S. at 694. Here, as in Clinton v. Jones, 

there can be no credible claim that the records 

subpoenaed from the President’s accountant have 

anything to do with his official duties.  The complaint 

in Clinton v. Jones rested on allegations of sexual 

harassment by President Clinton before he was 

President. The grand jury subpoena in this case 

seeks only President Trump’s personal financial 

records unrelated to any official activities.  Indeed, it 

is far from clear that a functional analysis is even 

necessary under these circumstances.  Clinton, 520 

U.S. at 694 (“when defining the scope of an immunity 

for acts clearly taken within an official capacity, we 

have applied a functional approach” (emphasis in 

original)).   
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Likewise, there is no basis for imposing a 

heightened standard of need for the personal records 

sought by the Mazars subpoena. In United States v. 

Nixon, the Court suggested that official presidential 

records are presumptively protected from disclosure 

by executive privilege that may be overcome only 

upon a showing that they are “essential to the justice 

of the (pending criminal) case.” 418 U.S. at 713 

(citing United States v. Burr, 25 Fed. Cas. at 192).  

Both the President and the United States, as amicus 

curiae, urge the Court to require such a showing in 

this case. But there is no basis for requiring a 

heightened showing where, as here, the materials 

sought are beyond the scope of the President’s official 

duties and therefore neither privileged nor immune 

from disclosure. See Clinton, 520 U.S. at 694.   

In Nixon, the need for a heightened showing 

was justified by “the necessity for protection of the 

public interest in candid, objective, and even blunt or 

harsh opinions in Presidential decisionmaking.”  

United States v. Nixon, 418 U.S. at 708. Those 

concerns are not present where the materials sought 

relate solely to personal activities.  Indeed, the Court 

did not require any heightened showing to defeat 

President Clinton’s claimed immunity from a lawsuit 

involving his personal conduct.  Instead, the fact that 

President Clinton was being sued for acts taken 

beyond the scope of his official duties ended the 

analysis. There was no need for a more vigorous 

standard because there was no immunity or privilege 

to overcome.   

The United States argues that “the threat of 

debilitating the President in office requires a 

heightened showing of need.” U.S. Br. at 28.  But the 

Court has specifically rejected the notion that such 
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an amorphous, generalized assertion is sufficient to 

invoke executive privilege, even where, unlike here, 

the records concerned Oval Office deliberative 

communications.  United States v. Nixon, 418 U.S. at 

713 (“We conclude that when the ground for 

asserting privilege as to subpoenaed materials 

sought for use in a criminal trial is based only on the 

generalized interest in confidentiality, it cannot 

prevail over the fundamental demands of due process 

of law in the fair administration of criminal justice.”).  

At the very least, the President has the burden of 

showing that the absolute immunity he seeks—and 

the heightened standard he asks the Court to 

apply—is necessary to protect the Office of the 

Presidency and not his personal self-interest.  

President Clinton did not meet that burden in 

Clinton v. Jones, and President Trump has not met it 

here for reasons set forth more fully below. 

II. THE PRESIDENT HAS NOT MADE ANY 

PARTICULARIZED SHOWING TO 

JUSTIFY IMMUNIZING HIS PERSONAL 

RECORDS FROM THE MAZARS 

SUBPOENA. 

Generalized assertions about the President’s 

unique constitutional status and responsibilities are 

insufficient to justify the absolute immunity 

President Trump seeks. Yet, that is the sum and 

substance of the President’s claim on this record.  

Were that enough, the Court would not have reached 

the unanimous outcomes it did in Clinton v. Jones 

and United States v. Nixon. 

The President offers three principal 

arguments in support of his claimed immunity.  

First, he maintains that a President’s purported 
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immunity from indictment and prosecution while in 

office—an immunity question that this Court has 

never addressed—necessarily means that his 

personal records can never be subpoenaed from a 

third-party custodian as part of a grand jury 

investigation into other individuals and entities if 

there is any possibility that the investigation might 

also involve the President at some future 

undetermined point in some future undetermined 

way.  Next, he contends that the Mazars subpoena 

will impermissibly interfere with his presidential 

duties.  And finally, he argues that the Mazars 

subpoena is unenforceable because it was issued by a 

state grand jury.  None of these arguments is 

persuasive. 

A.   Whatever Immunity the President 

May Have From Criminal 

Prosecution Does Not Warrant the 

Relief He Seeks Here.  

The President’s legal argument begins with 

the proposition that a sitting President cannot be 

criminally prosecuted.  Pet Br. at 19-23.  Regardless 

of the validity of that proposition, this case does not 

involve a criminal prosecution and the arguments for 

recognizing a President’s immunity from prosecution 

do not apply here, where the only issue is whether a 

grand jury may obtain a President’s relevant 

personal records to aid a valid criminal investigation 

implicating others. 

The President relies on a quote from Joseph 

Story, who wrote in his Commentaries on the 

Constitution that the President “cannot, therefore, be 

liable to arrest, imprisonment, or detention, while he 

is in the discharge of his duties.”  See 3 Joseph Story, 
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Commentaries on the Constitution of the United 

States, § 1563, 418-19 (1st ed. 1833), quoted in Nixon 

v. Fitzgerald, 457 U.S. at 749.  He also cites two 

memos from the Department of Justice’s Office of 

Legal Counsel (“OLC”) that similarly assert that a 

sitting President is immune from indictment and 

trial.  See Randall D. Moss, Ass’t Att’y Gen., A 

Sitting President’s Amenability to Indictment and 

Criminal Prosecution, 24 O.L.C. Op. 222 (Oct. 16, 

2000) (“Moss Memo”); Robert G. Dixon, Jr., Ass’t 

Att’y Gen., O.L.C., Re: Amenability of the President, 

Vice-President, and Other Civil Officers for Federal 

Criminal Prosecution While in Office (Sept. 24, 1973) 

(“Dixon Memo”).  

Those authorities might be relevant if the 

President had been arrested, detained, imprisoned, 

indicted, or put on trial.  He has not been. This case 

involves only a subpoena for documents from a third 

party, and nothing more. The difference is 

dispositive.  Story reasoned that the powers granted 

to the President in Article II of the Constitution 

“necessarily included the power to perform them,” § 

1563, which would be substantially hindered if the 

President were arrested, imprisoned or detained 

while in office, id. His concern was one of 

incapacitation.  The OLC memos echo that concern.  

See Dixon Memo at 28 (“A necessity to defend a 

criminal trial and attend court in connection with it 

. . . would interfere with the President’s unique 

official duties.”); Moss Memo at 253 (“[A] criminal 

prosecution would require the President’s personal 

attention and attendance at specific times and 

places.”).   

In addition, the OLC memos argue that 

impeachment is a more appropriate response to 
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allegations of wrongdoing by a sitting President 

because the Constitution expressly provides for 

impeachment, and because the political judgment to 

remove an elected President from office is more 

appropriately made by the people’s political 

representatives than by a randomly selected criminal 

jury.  See Dixon Memo at 32; Moss Memo at 258. 

None of these concerns is present here. The 

Mazars subpoena does not threaten the President 

with removal from office and it is not incapacitating.  

The President attempts to obscure these critical 

distinctions by treating the grand jury subpoena as a 

form of criminal prosecution.  That tautology breaks 

down, however, once removal and incapacitation are 

taken out of the equation.   

Indeed, the most remarkable thing about the 

President’s reliance on the OLC memos is his 

disregard of OLC’s most pertinent conclusion.  

Seemingly anticipating the issue presented in this 

case, OLC carefully distinguished between 

indictment of a sitting President and pre-indictment 

investigation when it observed that “a grand jury 

could continue to gather evidence throughout the 

period of immunity, even passing this task down to 

subsequently empaneled grand juries if necessary.”  

Moss Memo at 257 n.36.   

If that is true with regard to a criminal 

investigation of the President, it is even more true 

with regard to an investigation of the President’s 

associates and business entities, who have no 

plausible claim to any immunity. See Dennis v. 

Sparks, 449 U.S. 24, 30 (1980) (judicial immunity 

does not extend to a judge’s alleged co-conspirators).  

The President’s interests are not the only interests at 
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stake here. If there is evidence bearing on the 

potential criminal liability of other targets, the grand 

jury is entitled to receive it so that, if appropriate, 

charges can be filed and tried in a timely fashion 

before memories become stale and the statute of 

limitation lapses. Equally important, the grand jury’s 

deliberations will be necessarily compromised if it is 

denied access to potentially exculpatory evidence.  

Under either scenario, “[w]ithout access to specific 

facts a criminal prosecution may be totally 

frustrated.”  United States v. Nixon, 418 U.S. at 713. 

Article II of the Constitution does not grant 

the President unilateral power to shape the course of 

judicial proceedings in this manner.  “[L]ike every 

other citizen, [the President] is under legal duty to 

produce relevant, non-privileged evidence when 

called upon to do so,” a duty that even President 

Nixon recognized in the midst of the Watergate 

investigation.  Nixon v Sirica, 487 F.2d at 713. 

B.   The Mazars Subpoena Imposes No 

Burden On the President’s 

Constitutional Duties, and Certainly 

None That Is Sufficient to Support 

the Absolute Immunity He Claims. 

The President argues that compliance with the 

Mazars subpoena “will inevitably distract, burden, 

and stigmatize the President in ways that justify 

affording him immunity while he is in office.” Pet. Br. 

at 29-30. This Court should reject that conclusory 

claim, just as it rejected an equally generalized claim 

of absolute privilege in United States v. Nixon:   

To read the Art. II powers of the 

President as providing an absolute 

privilege as against a subpoena 
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essential to enforcement of criminal 

statutes on no more than a generalized 

claim of the public interest in 

confidentiality of nonmilitary and 

nondiplomatic discussions would upset 

the constitutional balance of “a 

workable government” and gravely 

impair the role of the courts under Art. 

III.  

418 U.S. at 708.   

 Like anyone else whose records have been 

subpoenaed, the President has standing to challenge 

the Mazars subpoena. See Trump, 941 F.3d at 642 

n.15. He can assert that the documents sought are 

privileged or that the scope of the subpoena is 

unreasonable. The courts can then evaluate those 

specific defenses on a case-by-case basis.  That is the 

process prescribed in Burr, Nixon, and Clinton v. 

Jones.  But it is not the process that the President 

has pursued in this case, which begins and ends with 

his claim of absolute immunity.7    

                                                           
7 The President highlights this Court’s statement that “[i]n no 

case of this kind would a court be required to proceed against 

the president as against an ordinary individual.”  United States 

v. Nixon, 418 U.S. at 715 (quoting United States v. Burr, 25 F. 

Cas. at 192).  Contrary to the President’s suggestion, however, 

that statement is not an endorsement of absolute presidential 

immunity from criminal process.  The Court explained that its 

statement “cannot be read to mean in any sense that a 

President is above the law, but relates to the singularly unique 

role under Art. II of a President’s communications and 

activities, related to the performance of duties under that 

Article.”  Id.  The statement thus has no bearing here, since the 

materials the Mazars subpoena seeks do not relate to the 

performance of the President’s constitutional duties. 
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In considering whether to recognize even a 

limited claim of presidential privilege, the courts 

must weigh the “inroads of such a privilege on the 

fair administration of criminal justice.” United States 

v. Nixon, 418 U.S. at 711-12.  Some burdens on the 

President’s time are an inescapable and tolerable 

“byproduct” of any litigation, even for the President.  

Clinton, 520 U.S. at 705-06. 

Here, the scale tips decidedly against 

immunity. The President does not identify any 

specific burden imposed by the Mazars subpoena.  He 

admits that he “would never personally undertake 

the laborious task of compiling, indexing, and 

producing responsive documents” even if the 

subpoena was served on him personally, Pet. Br. at 

37, and he will of course have even less responsibility 

for his accounting firm’s response. As the Second 

Circuit succinctly noted: “The subpoena at issue is 

directed not to the President, but to his accountants; 

compliance does not require him to do anything.”  

Trump, 941 F.3d at 642.  He need not respond; he 

need not appear; he need not even collect documents.  

Nor can the President explain how the 

unspecified “distractions and mental burdens,” Pet. 

Br. at 38, that purportedly accompany this subpoena 

intrude “on the authority and functions of the 

Executive Branch,” Nixon v. Fitzgerald, 457 U.S. at 

754. The Court has already held that generalized 

concerns about the disclosure of official presidential 

communications do not sufficiently affect the 

President’s authority and functions to warrant 

immunity.  United States v. Nixon, 418 U.S. at 706.  

The Mazars subpoena seeks only personal records.  It 

does not require exposing any official presidential 

documents; it will not reveal any military, 
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diplomatic, or national security secrets; and it will 

not chill the President’s ability to speak candidly 

with his advisors.  The President does not identify a 

single aspect of his job that will be affected by the 

Mazars subpoena.   

The President’s concerns about stigma are 

woefully deficient as well.  People, corporations, and 

governments are routinely compelled to provide 

evidence in connection with a criminal investigation.  

There is no stigma associated with such compulsion.  

Nor is a grand jury subpoena “a public allegation of 

wrongdoing,” as the President contends.  Pet. Br. at 

42. The President has not been accused of any 

wrongdoing —he has been asked (through his 

accounting firm) to provide evidence that is relevant 

to a criminal investigation.   

To the extent that there may be stigma 

attached to the fact that President’s personal records 

are being sought by a criminal grand jury, that fact 

is already known.  Preventing the grand jury from 

seeing the evidence will not make it disappear.  And 

allowing the grand jury to see his personal records 

will not make them public. Grand juries are 

shrouded in secrecy precisely “to assure that persons 

who are accused but exonerated by the grand jury 

will not be held up to public ridicule.”  Doubles Oil 

Co. of Ca. v. Petrol Stops Nw., 441 U.S. 211, 219 

(1979).       

In any event, the Constitution does not 

guarantee the President freedom from any stigma 

that may arise from allegations contained in civil and 

criminal filings. See Clinton v. Jones, supra.  

President Trump is not the first sitting President to 

face the prospect of such litigation-related stigma.  
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President Nixon, for example, was named as an 

unindicted co-conspirator in the Watergate 

indictment.  United States v. Nixon, 418 U.S. at 687 

n.2.  Nor is this the first instance in which President 

Trump’s connection to a court case has created the 

potential of stigma. Federal prosecutors accused 

President Trump of directing “illegal payments to 

ward off a potential sex scandal that threatened      

his chances of winning the White House in 2016,”     

as part of a sentencing memo submitted in the case               

of Michael Cohen, the President’s former personal 

lawyer. Sharon LaFraniere, Benjamin Weiser                   

& Maggie Haberman, Prosecutors Say Trump 

Directed Illegal Payments During Campaign,          

N.Y. Times  (Dec. 7, 2018), https://www.nytimes.com/ 

2018/12/07/nyregion/michael-cohen-sentence.html. 

And President Trump has been named as a 

defendant in an ongoing defamation lawsuit related 

to an alleged sexual assault. See Jan Ransom, E. 

Jean Carroll, Who Accused Trump of Rape, Sues Him 

for Defamation, N.Y. Times (Nov. 4, 2019), 

https://www.nytimes.com/2019/11/04/nyregion/jean-

carroll-sues-trump.html.    

Most important, if documents produced in 

response to the subpoena in this case either contain 

evidence of criminal behavior by the President or 

lead to such evidence, any associated stigma would 

be a product of the criminal acts themselves, not the 

grand jury’s investigation.  
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C.   The President Is Not Immune from 

the Grand Jury Subpoena Because 

It Was Issued by a New York Grand 

Jury. 

 Given this Court’s unanimous rejection of 

absolute immunity to the production of documents 

even when they recorded the President’s official 

deliberations in the White House, United States v. 

Nixon, supra, the President is ultimately reduced to 

arguing that the Supremacy Clause compels a 

different result here because the Mazars subpoena 

was issued by a state grand jury rather than a 

federal grand jury.  Pet. Br. at 23-39; see also Brief 

for United States as Amicus Curiae.  It does not. 

 The purpose of the Supremacy Clause is to 

ensure that state action does not frustrate federal 

law.  U.S. Const., art VI. Accordingly, under the 

Supremacy Clause (and the related preemption 

doctrine), states may not adopt policies or practices 

that are inconsistent with federal law, interfere with 

the enforcement of federal law, or regulate in areas 

where the federal government has demonstrated an 

intent to occupy the field. See e.g., Missouri v. 

Holland, 252 U.S. 416 (1920) (state may not prevent 

U.S. officials from enforcing a federal treaty).  None 

of those concerns are implicated here.   

 Indeed, the distance between this case and the 

proper application of the Supremacy Clause is best 

illustrated by the President’s misplaced reliance on 

McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 

(1819). In holding that the Bank of the United States 

was not subject to state taxation, Chief Justice 

Marshall emphasized that the Bank had been 

chartered by federal law, that the adoption of the 
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charter was a proper exercise of the federal 

government’s lawmaking power under the Necessary 

and Proper Clause, that the power to tax was the 

power to destroy, and that the state’s effort to tax the 

Bank therefore violated the Supremacy Clause.  In 

short, McCulloch involved a state attempt to directly 

undermine an official act of the United States 

government. The same is true of every other 

Supremacy Clause case cited by the President, see 

Pet. Br. at 24-25, as his own descriptions of those 

cases make clear. It is not, however, an even 

remotely apt description of the facts in this case, 

which involve no interference with any federal 

program or law, but only a routine subpoena for 

personal records in connection with a presumptively 

legitimate state law investigation. 

 The President’s assertion that the Supremacy 

Clause forbids state officials from taking any action 

that would impede his ability to fulfill his Article II 

responsibilities, either directly or indirectly, is 

similarly unpersuasive.  First, as the Second Circuit 

correctly observed, this third-party subpoena does 

not involve any “direct control by a state court over 

the President.” Trump, 941 F.3d at 642 (internal 

quotations omitted).  Second, as explained above, see 

supra, pp. 23-27, this third-party subpoena does not 

impose any direct burdens on the President that 

might prevent him from performing his official 

duties.  

 The President does not even seriously contend 

otherwise. Instead, he argues that this subpoena 

should be quashed because it will otherwise 

encourage other prosecutors in other jurisdictions to 

initiate criminal proceedings that begin with 

subpoenas but might lead to indictment, and that the 
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cumulative effect of that speculative domino effect 

will cripple this and future Presidents absent a 

prophylactic grant of absolute immunity.  President 

Trump is not the first President to raise such dire 

warnings about a slippery slope.  See Brief for 

Petitioner, Clinton v. Jones, 520 U.S. 681 (1997) (No. 

95-1853), 1996 WL 448096, at *23 (“if the Court 

allows private civil damages litigation to proceed 

against a sitting President . . . Presidents likely 

would become easily identifiable target[s] for private 

civil damages actions in the future.  Those seeking 

publicity, financial gain or partisan political 

advantage would be altogether too willing to use the 

judicial system as an instrument to advance their 

private agendas at the expense of the public’s 

interest in unimpeded constitutional governance.” 

(internal quotation marks and citation omitted) 

(alteration in original)).  But as in Clinton v. Jones, 

the President’s “predictive judgment finds little 

support in either history or the relatively narrow 

compass of the issues raised in this particular case.”  

520 U.S. at 702. 

 The President points out, with apparent 

alarm, that there are 2300 local prosecutors across 

the nation who are not subject to any centralized 

control, ignoring the fact that only a handful of those 

prosecutors will have jurisdiction over a President’s 

private acts (all that this case involves), even for a 

President like this one with extensive business 

holdings.  Furthermore, President Trump asks this 

Court to disregard the presumption of regularity 

generally afforded government officials and assume, 

as a universal proposition, “that politics [will] infect 

state and local decisionmaking,” Pet. Br. at 26, 

despite the oath that all prosecutors take to uphold 
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the Constitution.  This Court should not indulge that 

assumption. 

His floodgates argument rests on a single 

press release from the New York State Attorney 

General, Pet. Br. at 26-27, who did not even issue the 

subpoena in this case.  It is also undercut by the 

President’s acknowledgement that “this case appears 

to be the first time a state or local prosecutor . . . 

[has] issued a grand jury subpoena for [the] personal 

records” of a sitting President.  Id. at 28.  

Finally, the President’s request for absolute 

immunity cannot be justified based on a hypothetical 

fear that local courts may be infected by political 

bias.  The Second Circuit’s discussion of Younger 

abstention makes clear that this and future 

Presidents will be able to seek appropriate relief 

from the federal courts where they can make a 

particularized showing of actual harm to the ability 

to function as President.  That showing has simply 

not been made on this record. 

In short, President Trump asks for 

extraordinary relief here—the right to block a 

request for evidence of his personal records, relevant 

to a bona fide criminal investigation of others.  The 

last two times Presidents have asserted anything 

even remotely like the immunity the President seeks 

here, this Court unanimously rejected the claims, 

confirming that Presidents are not above the law.  

This Court should do the same.  
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CONCLUSION 

The judgment below should be affirmed for the 

reasons stated herein. 

   Respectfully Submitted, 
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STATEMENT OF INTEREST OF AMICI CURIAE 
Sean J. Kealy is Clinical Associate Professor of 

Law at Boston University School of Law and Director 
of the Legislative Policy and Drafting Clinic at the 
law school. His research interests include legislation 
and how legislative systems address policy issues, 
and federal and state constitutional law. 

James J. Wheaton is Clinical Associate Professor of 
Law at Boston University School of Law and Director 
of the Startup Law Clinic at the law school. He is a past 
chair of the LLCs, Partnerships and Unincorporated 
Business Entities Committee of the Section of Business 
Law of the American Bar Association, Research 
Director of the Joint Editorial Board for Unincorporated 
Organizations Acts of the American Bar Association 
and Uniform Laws Commission, and participated as an 
advisor to recent Uniform Laws Commission drafting 
committees involving unincorporated business entities. 
Professor Wheaton’s primary research interests involve 
the interaction of unincorporated entity law with other 
statutory regimes.1 

                                                      
1 Amici file this brief pursuant to the parties’ blanket consents 
lodged with the Clerk. Pursuant to this Court’s Rule 37.6, we 
note that no part of this brief was authored by counsel for any 
party, and no person or entity other than the amici curiae law 
professors (including through funds available to them as faculty 
members) made any monetary contribution to the preparation or 
submission of the brief. 
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STATEMENT OF THE CASE 
The grand jury subpoena served by the Respondent 

on Mazars USA LLP (Mazars) on August 29, 2019 (the 
subpoena) sought records related to Petitioner as well 
as to a trust, a foundation, five limited liability compan-
ies (LLCs), and three corporations (together, excluding 
Petitioner, the Named Entities). Trump v. Vance, 941 
F.3d 631, 635-636 n.5 (2d Cir. 2019). However, the sub-
poena also requested documents possessed by Mazars 
and relating to “any related parents, subsidiaries, 
affiliates, joint ventures, predecessors, or successors” 
(together with the Named Entities, the Covered 
Entities). Id. 

 

SUMMARY OF ARGUMENT 
As this case has proceeded thorough the courts, 

scant attention has been paid to a basic flaw in 
Petitioner’s efforts to prevent the enforcement of the 
subpoena. The subpoena encompasses some records 
that may belong to Petitioner, but most of the records 
responsive to the subpoena are the sole property of 
the business entities to which they relate. They do not 
belong to Petitioner. He has no right to object to their 
production, nor does he possess any other cognizable 
legal interest in preventing enforcement of the sub-
poena as to the records of those entities. 

Over the years, according to financial disclosures 
filed by Petitioner himself, at least hundreds of business 
entities have been created to operate or hold ownership 
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interests in various business enterprises with which 
Petitioner is or has been affiliated. Under the state 
laws that govern those entities, the respective entities 
themselves, but not Petitioner or any other owner, 
own the financial, tax and other business records of 
those entities. Only the entities possess the ability to 
object to subpoenas for their records. However, none 
of them are even parties to this litigation. Moreover, 
there is no alternative basis for finding that Petitioner 
is somehow a “person in interest” and therefore entitled 
to ignore the separate entity status of the Covered 
Entities. 

In fact, Petitioner has utilized and asserted the 
separateness of the Covered Entities and other business 
entities over the years to insulate himself and others 
from liability, to segregate the businesses for bankrupt-
cy purposes, and to garner tax advantages associated 
with certain business forms and tax elections. The 
entities have served the precise separateness purpose 
for which they were formed. That separateness may not 
be ignored now just because the fact of their separate 
legal status is legally inconvenient to Petitioner. 

Nothing in this Court’s prior jurisprudence or 
Congressional enactments justifies the extension to 
the Covered Entities of any rights Petitioner might 
be thought to have as an individual. This case is unlike 
Hobby Lobby, which turned on a unique statutory 
expansion of Constitutional rights. Instead, this pro-
ceeding is more akin to cases finding that business 
entities, because of their separateness, do not possess 
Constitutional protections that may be available to 
their individual owners. Additionally, in statutes such 
as the Right to Financial Privacy Act, Congress has 
shown its willingness to exclude most business entities 
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(and therefore all or virtually all of the Covered 
Entities) from statutory privacy protections. 

Finally, ignoring the separateness of the entities 
and permitting Petitioner to bring them within a shield 
from criminal process he claims for himself would 
undermine federalism and inappropriately impair 
comity and the criminal investigatory abilities of state 
law enforcement officials. Under Petitioner’s logic, 
this Court should declare immune from both prosecu-
tion and criminal investigation every business entity, 
as well as every individual, with which or whom a 
President associates. Doing so would effectively and 
illegitimately immunize each of those separate legal 
persons. It would cripple the ability to investigate 
potential crimes by those in a President’s circle for the 
duration of any President’s terms of office. In some 
cases, because statutes of limitation will certainly not 
be tolled during the Presidency, that immunization 
would become permanent. 

For all of these reasons, even if this Court limits 
the enforcement of the subpoena as to Petitioner 
himself, it should affirm the decision of the court 
below as it relates to the Covered Entities. 

 

ARGUMENT 

I. MOST RECORDS SUBJECT TO THE GRAND JURY 
SUBPOENA ARE NOT PETITIONER’S RECORDS AT ALL. 
Even though the subpoena seeks records of numer-

ous business entities, the Petitioner’s brief falsely 
characterizes the business entity records subject to 
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the subpoena at least fifteen times as “his records,” 
“personal records,” “his private records” or some variant 
thereof. He likewise refers to tax returns of the business 
entities numerous times as “his” or “personal” or 
using similar terms. The amicus brief of the United 
States makes the identical legal errors, conflating the 
records and tax documents of the Covered Entities with 
the records of Petitioner as an individual and his 
individual tax returns. 

Each year during his Presidency, Petitioner has 
filed Form 278e with the Office of Government Ethics. 
The most recent form was filed effective May 16, 2019 
and lists more than 5002 separate legal entities, most 
of which are corporations and LLCs. See Trump, 
Donald J. 2019 Annual 278.pdf, oge.app.box.com/s/
e32qrrfvyxk9cgrvteo7diicwd11pac4. The form details 
the ownership of each entity in a way that results in 
the conclusion that these legal entities–as well as 
entities that no longer exist or that are not included 
in Petitioner’s filed 2019 form, but as to which Mazars 
                                                      
2 This number must be significantly fewer than the total number 
of Covered Entities.  Petitioner’s 2019 Form 278e reflects only 
entities that met the financial reporting requirements for the 
period covered by that annual report. Thus, it does not list entities 
the records of which may be within the subpoena’s scope but 
that (i) existed in prior years covered by the subpoena but that 
did not exist as of the report’s effective date, (ii) have been formed 
since the report’s effective date, (iii) continue to exist but may 
not have met a financial reporting threshold for the purposes of 
Form 278e but that may have generated records subject to the 
subpoena in other years, or (iv) were otherwise omitted from Form 
278e by Petitioner. For perspective, a website search conducted on 
the New York business entity records site on February 28, 2020 
yielded a total of 313 active and inactive entities beginning with 
the name “Trump.” See www.dos.ny.gov/corps/bus_entity_search.
html. 
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may have responsive records–constitute an equivalent 
number of Covered Entities for the purposes of the 
subpoena. 

In this case, President Trump is the sole plaintiff 
and petitioner. Not a single Covered Entity is a party, 
or has objected to the subpoena.3 This failure, coupled 
with the indisputable fact that Petitioner has no 
ownership or other legally cognizable interest in any 
Covered Entity records held by Mazars that may be 
responsive to the subpoena, means that even if this 
Court declines to permit the enforcement of the sub-
poena as to Petitioner as an individual, there is no legal 
basis for rejecting the subpoena’s enforcement as to 
any other legal person within its ambit. 

A. The Covered Entity Records Subject to the 
Subpoena Do Not Belong to Petitioner. 

At oral argument in the court below, the issue of 
Petitioner’s failure to distinguish himself from the 
Covered Entities was raised momentarily, when one 
of the panel engaged in this exchange with counsel to 
Petitioner: 

Court: You are ignoring the corporate form, 
these are entities that have, clearly have, 
an existence, they operate, they conduct 
business . . .  

                                                      
3 None of the parties appears to have raised standing as an issue 
below, but this failure may implicate standing and therefore 
jurisdiction issues. See Maricopa-Stanfield Irrigation & Drainage 
Dist. v. United States, 158 F.3d 428, 433 (9th Cir. 1998), cert. 
denied, 526 U.S. 1130 (1999). 
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Counsel: That is true, they are also wholly 
owned by the President, they do hold his 
personal records . . .  

See Trump v. Vance Oral Argument, C-Span, Oct. 23, 
2019, www.c-span.org/video/?465172-1/circuit-hears-
oral-argument-president-trumps-tax-returns-audio-
only&start=402, beginning at 06:42. 

The court below never returned to this issue during 
argument, and did not address it in its opinion; nor is 
the issue of the separateness of the Covered Entities 
from Petitioner as an individual addressed in any 
briefs filed in this case at the time of this brief’s prep-
aration. The Court must consider the issue, however, 
because as to the Covered Entities, the distinction is 
dispositive of Petitioner’s challenges to the subpoena. 

1. State Law Governs Ownership of the 
Records, and the Records of the Covered 
Entities Are Not Petitioner’s. 

A review of the list of Covered Entities included 
in Petitioner’s May 2019 OGE Form 278e, when 
compared to publicly available databases available on 
the websites of the States of Delaware, Florida and New 
York, shows that the Covered Entities were incorpor-
ated or formed4 primarily in those three states, and 
that they break down approximately as follows: 

Delaware Corporations 153 
Delaware LLCs 201 
Delaware Limited Partnerships 10 

                                                      
4 LLCs and limited partnerships are not corporations and therefore 
not incorporated. Rather, under the laws of various states, they 
are “formed” or “organized.” 
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Florida LLCs 6 
Florida Corporations 2 
New York Corporations 35 
New York LLCs 48 
New York Limited Partnerships 2 
Total 457 

Thus, Delaware, Florida, and New York entities 
by far constitute the great bulk of the Covered Entities. 

Irrespective of the state of incorporation or LLC 
or partnership formation, the applicable state corporate, 
LLC and partnership statutes would make clear that 
the records of those entities, including their tax and 
other financial records, belong to the entity. Business 
entity statutes universally provide that owners of the 
entities have only those limited rights to access and 
copy those records–but not to own them–that are pre-
scribed by statute. See, e.g., MODEL BUS. CORP. ACT 
§§ 16.01(b) & (c) (corporations shall maintain account-
ing and financial records), § 16.02(b) (shareholder may 
inspect and copy required “records of the corporation”, 
including “financial statements of the corporation” and 
“accounting records of the corporation”) (emphasis 
added); UNIF. LTD. LIAB. CO. ACT § 410 (2006) (last 
amended 2013) (LLC members and managers have 
rights to inspect and copy “any record maintained by 
the company regarding the company’s activities, affairs, 
financial condition, and other circumstances”). 

These widely adopted model and uniform entity 
statutes make clear that entity records belong to the 
entity alone, and that the entity’s owners have carefully 
circumscribed access to them (and by implication, no 
ownership rights at all in those records just as they 
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have none in any other entity-owned property). Indeed, 
the statutes in the three states highlighted above 
that govern the Covered Entities incorporated or 
formed in those states are in accord. See DEL. GEN. 
CORP. L., DEL. CODE ANN. tit. 8, § 220 (2019) (share-
holder has prescribed rights to inspect, copy and 
make extracts from the “corporation’s . . . books and 
records”) (emphasis added); DEL. LTD. LIAB. CO. ACT, 
DEL. CODE ANN. tit. 6, §§ 18-305(a)(1) & (a)(2) (2019) 
(LLC must maintain records regarding its business 
and financial condition and copies of “the limited 
liability company’s” federal, state and local tax returns 
for each year) (emphasis added), §§ 18-305(a) & (b) 
(governing right to obtain or examine those and 
other LLC records by LLC members and managers); 
DEL. LTD. P’SHIP ACT, DEL. CODE ANN. tit. 6, § 17-305 
(2019) (governing right to examine limited partnership 
records); FLA. REV. LTD. LIAB. CO. ACT, FLA. STAT. ANN. 
§ 605.0410 (2020) (based on Uniform Limited Liability 
Company Act, each member may inspect and copy 
each “record maintained by the company regarding 
the company’s activities, affairs, financial condition, and 
other circumstances”); FLA. BUS. CORP. ACT, FLA. STAT. 
ANN. § 607.1601 (2020) (required records of Florida 
corporation), § 607.1602 (shareholder’s inspection and 
copying rights related to “records of the corporation”) 
(emphasis added); N.Y. Bus. Corp. L. § 624(e) (Mc-
Kinney 2020) (obligating New York corporations to 
prepare and furnish certain financial information of 
the corporation to shareholders); N.Y. LTD. LIABILITY 
CO. L. §§ 1102(a)(5) & (b) (McKinney 2020) (New York 
LLC must make available for member inspection any 
financial statements “maintained by the limited 
liability company” and “the limited liability company’s” 
federal, state and local tax returns for three most 
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recent fiscal years) (emphasis added); N.Y. REV. LTD. 
P’SHIP ACT § 121-106 (McKinney 2020) (providing for 
records of partnership required to be maintained and 
partner access under certain conditions). 

The claim by Petitioner’s counsel at oral argument 
in the court below that Petitioner owns the entities, 
and that they therefore hold “his personal records,” is 
specious. First, the records do not belong to Petitioner; 
they belong solely to the entities. None of the records 
are “his” at all. 

Second, it may be true that certain entity-owned 
records necessarily bear Petitioner’s name, or some 
financial or tax information that ultimately relates 
directly to Petitioner. Yet those records are still 
corporate, LLC or partnership records, and not records 
of Petitioner as an individual. For example, tax returns 
of entities that benefit from “pass-through” taxation 
will always contain information relating to the taxes 
of their owners. IRS Form 1065, see https://www.irs.
gov/pub/irs-pdf/f1065.pdf, which is the entity level 
federal tax return filed by partnerships and LLCs taxed 
as partnerships, includes as part of the filing Forms K-1 
that show the names of each tax partner and their 
individual allocated shares of certain tax attributes of 
the tax partnership. However, notwithstanding that 
those forms as prepared and furnished to Petitioner 
each year by certain of the Covered Entities may con-
tain tax information that ultimately appears in or is 
incorporated into Petitioner’s individual returns, the 
Forms K-1 are still entity level tax records of the 
respective Covered Entities, as a component of the 
entity tax filings. The identical analysis applies to 
Forms K-1 representing similar allocations to share-
holders by corporations or LLCs that have elected “S 
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corporation” status, and that are part of a corporate 
return on IRS Form 1120-S, See https://www.irs.gov/
pub/irs-pdf/f1120s.pdf. 

2. The Covered Entities Are Legal Persons 
Distinct from Petitioner, and Petitioner 
Has No Right to Assert Claims That 
Belong Solely to the Entities. 

Each Covered Entity is a distinct legal person, 
with its own right to sue and be sued, subject to 
service of process distinct from any service upon its 
owners, and with its own right to hold property 
(including entity records) legally considered to be 
separate and apart from the property of its owners. 
See, e.g., DEL. LTD. LIAB. CO. ACT, DEL. CODE ANN. tit. 6, 
§ 18-201(b) (2019) (separate entity), § 18-105 (separate 
amenability to service of process); FLA. REV. LTD. 
LIAB. CO. ACT, FLA. STAT. ANN. § 605.0109 (2020) (LLC 
right to sue and be sued in its own name), § 605.0108 
(LLC “is an entity distinct from its members”), 
§ 605.0110 (“A member of a limited liability company 
has no interest in any specific limited liability company 
property”); N.Y. LTD. LIABILITY CO. L. § 610 (McKinney 
2020) (“member of a limited liability company is not 
a proper party to proceedings by or against a limited 
liability company”), § 202(a) (LLC may sue or be sued).  

Moreover, state business entity laws provide for 
the sole and very limited circumstance in which an 
owner may litigate a claim on the entity’s behalf: the 
derivative action, which is itself limited to extraordinary 
circumstances not at issue here. See, e.g., DEL. GEN. 
CORP L., DEL. CODE ANN. tit. 8, § 327 (providing for 
Delaware corporate derivative actions); DEL. LTD. LIAB. 
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CO. ACT, DEL. CODE ANN. tit. 6, § 18-1001 (providing 
for Delaware LLC derivative actions). 

Petitioner’s misguided effort to assert claims 
that belong solely to the Covered Entities violates 
every principle of separateness established by state 
business entity statutes. In fact, as discussed further 
below, Petitioner’s attempt to ignore the intentional 
legal and financial separateness of the Covered Entities 
flies in the face of arguments and strategies that 
Petitioner and his advisors have implemented and 
insisted upon over the years. 

In addition, the Federal Rules of Civil Procedure 
make clear that even if an ultimate owner, Petitioner 
is not a “party in interest” with a right to assert any 
claims the Covered Entities might have related to 
the subpoena. Fed. R. Civ. P. 17(a) allows a real 
party in interest to advance claims, but simply put, 
corporate shareholders, partnership partners, trust 
beneficiaries, and LLC members and managers are 
not among the enumerated categories of persons who 
may sue in their own names on behalf of another. 
Likewise, FED. R. CIV. P. 17(b) dictates that an entity’s 
capacity to sue or be sued is determined exclusively 
by the entity’s capacity under state business entity 
law. None of these state laws permit Petitioner to 
sue to quash the subpoena to the extent it seeks 
records of Covered Entities. 
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3. Having Consistently and Aggressively 
Benefitted from His Legal Separation 
from the Covered Entities, Petitioner 
Should Not Now Be Permitted to Ignore 
Their Separateness. 

The obvious explanation for the existence of 
more than 500 different Covered Entities as of May 
2019 is furnished by Petitioner’s desire that he be 
separated for legal and financial purposes from the 
liabilities of the businesses operated by the Covered 
Entities, and that those businesses be separated 
from each other so that the liabilities or bankruptcy 
of any one will not taint the success of any other. At 
the same time, generally available tax strategies 
used by Petitioner and the Covered Entities have 
allowed certain tax benefits to the ultimate owners of 
the entities, including Petitioner, without risking the 
liability shield and bankruptcy separateness made 
possible by the complex structure of the Covered 
Entities. Each of these uses of the separate entities 
may be justified on financial, tax and legal bases, but 
each also militates against pretending that the Covered 
Entities are not now to be treated as separate from 
Petitioner because doing so is suddenly inconvenient. 

a. In Other Proceedings, Petitioner Has 
Affirmatively Asserted the Separate 
Status of the Covered Entities as a 
Shield, and Explicitly Denied That 
the Entities are His “Alter Ego”. 

Boiled to its essence, the contention of Petitioner 
in his brief, and of his counsel at oral argument below, 
reduces to an unfounded assertion that “ownership” 
entitles Petitioner to ignore the separate entity status of 
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the corporations, limited liability companies and 
limited partnerships that comprise the Covered 
Entities. For this limited purpose, Petitioner apparently 
considers every one of the entities his “alter ego,” so 
that their property (including their subpoenaed records) 
and the rights related to that property should be 
capable of appropriation by Petitioner as if they were 
“his.” 

Petitioner desires that outcome solely for the 
purpose of suppressing the subpoena, but in the past 
has shown no apparent interest in applying that 
standard for any other purpose. In a parallel litigation 
universe over the years, Petitioner has consistently 
fought any “alter ego” characterization. 

Not every business within the ambit of Petitioner’s 
entrepreneurship has been successful, and some have 
even been subject to claims of fraud and resulted in 
substantial federal and state court litigation. Anti-
cipating those possibilities, Petitioner has done what 
every rational businessperson would do. First, he 
and his professional advisors have ensured that each 
business is isolated from his personal finances and the 
finances of other business enterprises by organizing 
each as one or more newly formed business entities. 
Virtually every one of these entities benefits from a 
liability shield that insulates the obligations of the 
entity (contractual and tort) from the assets of 
Petitioner, as a presumably ultimate owner, and from 
each of the other separately incorporated or formed 
entities. 

Second, when confronted with litigation specific 
to certain businesses, Petitioner has combatted efforts 
to “pierce” the liability shield of any business by 
steadfastly opposing theories on which other parties 
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might have tried to impose damages on Petitioner in 
his individual capacity, or on the unaffected businesses. 
Two cases are illustrative of this approach. 

In Makaeff v. Trump University LLC, 2011 WL 
1872654, *2 (S.D. Cal. May 16, 2011), the court 
referenced the motion to dismiss filed by the defendant 
by noting that “Trump points out that Plaintiffs do 
not allege he is the ‘alter ego’ of Trump University 
or he is vicariously liable for the actions of Trump 
University and its agents.”  

Similarly, in a New York state proceeding in 
which the state was the plaintiff, a New York court 
rejected a piercing the veil theory that would have 
allowed the state to pursue action against Petitioner 
as an individual, finding at the behest of Petitioner 
that “petitioner has failed to establish” its “theory of 
piercing the corporate veil.” New York v. The Trump 
Entrepreneur Initiative LLC, 2014 WL 5241483, *10 
(N.Y. Sup. Oct. 8, 2014), aff'd, 26 N.Y.S.3d 66 (2016). 

Just these two examples of Petitioner and related 
business entities wielding the corporate or LLC veil 
as a shield, and asserting Petitioner’s immunity from 
personal claims against him because of the separate-
ness and limited liability provided by business entities, 
demonstrate the brazen nature of Petitioner’s incon-
sistent assertions with regard to the Covered Entities 
in this case.  
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b. Petitioner Has Used the Separate 
Status of the Covered Entities to 
Benefit from the Federal Bankruptcy 
System. 

In six different federal bankruptcy proceedings 
spanning from filing dates of 1991 through 2009,5 
various entities affiliated with Petitioner (presumably 
some of which are Covered Entities or would be but 
for the termination of their legal existence), initiated 
federal bankruptcy proceedings. The actual number 
of entities that constituted the bankrupts in those 
proceedings greatly exceeded six, because in some of 
the bankruptcies as many as 28 different entities 
filed bankruptcy petitions that were consolidated 
into single proceedings. See, e.g., Case No. 04-46898-
JHW, Joint Administrative Order issued by the United 
States Bankruptcy Court for the District of New 
Jersey, Nov. 21, 2004 (28 different corporations and 
LLCs); Case No. 09-13654-JHW, Joint Administrative 
Order issued by the United States Bankruptcy Court 
for the District of New Jersey, Feb. 17, 2009 (10 dif-
ferent entities). 

The separation of businesses in which Petitioner 
has been involved from himself as an individual, and 
from other business enterprises, is a rational bank-
ruptcy and debtor protection strategy. There was no 
reason, for example, for Petitioner to risk the economic 
value and income stream of successful businesses: 
                                                      
5 The Trump Taj Mahal in 1991, the Trump Castle Hotel & Casino 
in 1992, the Trump Plaza Casino in 1992, the Trump Plaza 
Hotel in 1992, the Trump Hotels and Casino Resorts in 2004 and 
the Trump Entertainment Resorts in 2009. See Donald Trump’s 
Bankruptcies, August 1, 2016, www.snopes.com/news/2016/08/01/
donald-trumps-bankruptcies/. 
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perhaps 401 N. Wabash St. in Chicago, the 40 Wall 
Street building, Trump Tower or a golf property, unless 
Petitioner and those more successful entities had 
been contractually compelled (as loan guarantors or 
providers of additional collateral) to do so by secured 
creditors of the entities that ended up petitioning for 
bankruptcy. The very separateness of all the other 
businesses made it possible for certain businesses to 
seek bankruptcy without having the assets of legally 
“related” but also legally separate non-bankrupt 
companies drawn into the bankruptcy estates. This 
approach provided substantial economic benefits to 
Petitioner at the time of each bankruptcy, and renders 
unacceptable the pretense that the separateness of 
the Covered Entities is irrelevant (but only tempora-
rily) for the purpose of this and other proceedings 
pending in the federal courts. 

c. Petitioner Has Received Presumed 
Tax and Financial Benefits from 
Asserting and Maintaining the 
Separateness of the Covered Entities. 

The entire structure of the Covered Entities, as 
revealed by Petitioner’s Form 278e, is designed to take 
advantage of the tax benefits of partnership pass-
through taxation (or similar treatment that is available 
when an LLC has only one member and so is recog-
nized as “disregarded” for tax purposes, see Internal 
Revenue Service, Single Member Limited Liability 
Companies, Internal Revenue Service, last updated Feb. 
19, 2020, www.irs.gov/businesses/small-businesses-self-
employed/single-member-limited-liability-companies). 
The use of hundreds of Covered Entities furnishes 
other benefits, as observed in the preceding two sub-
sections, but the ability to use losses realized in one 
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entity, for example, to offset net income from other 
businesses, is the principal tax benefit of separating 
each business enterprise into a legal silo while 
maintaining tax flexibility. 

Nothing illegal by Petitioner or the Covered Enti-
ties is implied by the complexity of the Covered Entity 
structure or the use by Petitioner or others of that 
kind of structure to maximize tax advantages while 
minimizing legal liability. Petitioner has regularly 
asserted as “smart” his effective use of the federal 
tax system to avoid paying more tax than owed, 
including in a Presidential debate. See, e.g., “Trump 
responds to leaked IRS return, says he is best suited 
to fix country’s ‘complex tax laws,’” Fox News, Oct. 2, 
2016, www.foxnews.com/politics/trump-responds-to-
leaked-irs-return-says-he-is-best-suited-to-fix-countrys-
complex-tax-laws. However, it is inappropriate, having 
intentionally utilized complex but legal separation 
structures to gain the dual advantages of beneficial 
tax treatment and limited liability, conveniently to 
disregard the legal separateness of the Covered 
Entities from Petitioner as an individual just because 
he may be the ultimate beneficial owner of most or 
all of the Covered Entities. Petitioner’s tax structuring 
may have been smart from the perspective of tax 
minimization, but unabashedly claiming that the busi-
nesses are separate from him only when that claim is 
to Petitioner’s advantage is too smart by half, and is 
legally indefensible. 
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B. Neither Hobby Lobby Nor Other Case or 
Statutory Law Permits Petitioner to Assert 
the Hypothetical Subpoena Objections of the 
Covered Entities. 

Ultimately, access to the documents of the Covered 
Entities may lead to the disclosure of information 
concerning Petitioner, but this reality is irrelevant to 
the validity of the subpoena as it relates to the 
Covered Entities.  

1. This Court’s Holding in Hobby Lobby 
Has No Bearing Upon the Issues Before 
the Court. 

In Burwell v. Hobby Lobby Stores, Inc., 573 
U.S. 682 (2014), this Court determined that certain 
protections of the Religious Freedom Restoration Act, 
42 U.S.C. §§ 2000bb-2000bb-4, should be available to 
closely held corporations. The Court noted the applica-
bility of that statute to “persons,” and the Dictionary 
Act’s inclusion of corporations within the scope of a 
statutory “person,” 1 U.S.C. § 1. The Court also pointed 
out the absence of any indication that Congress 
intended to require the owners of a close corporation 
to make an election between their statutorily enhanced 
free exercise rights and the liability protections afforded 
by state business entity laws. 573 U.S. at 684-685. 

This case presents no such choice between the 
subpoena and conflicting legal rights. No statute 
entitles Petitioner to the kind of financial privacy that 
appears to be at the core of his arguments that the 
entity records are “his.” None of the entity records 
relates to his official actions as President, and none 
are the subject of a claim of executive or any other 
kind of privilege. If this Court holds properly that the 
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subpoena is enforceable at least with respect to the 
records of the Covered Entities, no personal right of 
Petitioner as an individual–much less in his official 
capacity–will be forgone. 

Nor would a Court decision that leaves the sub-
poena in place–to the extent of its reach to the Covered 
Entities–create inconsistency between the purposes 
of business entity statutes and the valid interests of 
Petitioner. To the contrary, a decision that invokes 
purported personal privacy rights or personal claims 
of records ownership to invalidate the subpoena for 
business entity records would itself create that kind 
of conflict. Such an outcome would undercut the con-
sistency of state legislation that shields business 
owners from liability with the principle that simulta-
neously bars business owners from pretending to be 
one and the same as the entities for different pur-
poses. Petitioner used the Covered Entities precisely 
to lock in the financial separateness of the entities 
from himself. He is now bound by that election. 

2. This Court has Consistently Recognized 
the Distinction Between Entities and 
Their Owners. 

The statute-specific result in Hobby Lobby contra-
sts sharply with this Court’s analysis in other cases 
where no statutory basis for extending the “rights” of 
owners to business entities was present. The scope of 
a general right to privacy for example, does not extend 
to corporations. See FCC v. AT&T Inc., 562 U.S. 397, 
403-404 (2011) (corporations do not have a right to 
“personal privacy”). This Court’s jurisprudence in the 
Fifth Amendment area makes this argument more 
starkly. 
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The case now before the Court presents a situation 
in which third-party custodians of corporate and LLC 
records are being asked to produce those records in 
response to a grand jury subpoena. In this context, 
this Court has held consistently that the Fifth Amend-
ment privilege against self-incrimination does not 
apply to the owner of the business entity, even if the 
owner is the sole owner of the entity. In Fisher v. 
United States, 425 U.S. 391 (1976), the Court limited 
any assertion of privilege by an owner to the act of 
production by that individual, and not the business 
records themselves.6 Likewise, in United States v. Doe, 
417 U.S. 85 (1984), the Court held that the subpoenaed 
documents of a sole proprietorship were not privileged, 
but that the act of production by the proprietor did 
implicate self-incrimination. In Doe, the Court left 
undisturbed the appellate court’s holding that differ-
ent reasoning might apply to the production of entity 
records7 because in a sole proprietorship the records 
could be considered the records of an owner (as distinct 
from the situation with a corporation, partnership, 
LLC or other collective entity). Even then, the Court 
extended protection only to the act of production by 
the sole proprietor. That situation does not obtain 
here, where Petitioner is not being compelled to produce 
anything, and where the records in the hands of 
Mazars are not privileged in any sense. 

In addition, Doe involved a sole proprietorship, a 
situation not present in the case now before the Court, 
                                                      
6 In fact, the Court also observed that accountant work papers 
belong to the accountant, and are not at all records of the 
taxpayer. 425 U.S. at 409. 
7 A sole proprietorship is not an entity. 
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where the entities the records of which are subject to 
the subpoena belong only to Mazars itself (as work 
papers as in Doe), or to the entities, the owners of 
which have availed themselves of the separateness 
inherent in choosing separation by forming a business 
entity with a state-provided liability shield. In these 
situations, the Court’s well settled precedents deny 
corporate officers and owners the ability to claim 
that entity records may be withheld because of an 
individual’s Fifth Amendment rights. See Bellis v. 
United States, 417 U.S. 85, 100 (1974) (“[i]t is well-
settled that no privilege may be claimed by the custo-
dian of corporate records, regardless of how small the 
corporation may be”); Grant v. United States, 227 
U.S. 74 (1913) (sole shareholder may not withhold 
corporate books); Wilson v. United States, 221 U.S. 
361 (1911) (corporate officer cannot assert privilege in 
order to withhold corporate books). Bellis is particularly 
instructive, because it involved a small partnership, 
and the Court held that the privilege did not extend 
to partnership records even though the partner him-
self may have been the target of the grand jury 
investigation. In fact, the Court in Bellis analyzed 
precisely the same kinds of state law partnership act 
provisions involving the entity’s separate rights to 
hold property and to be sued of the type discussed 
earlier in this brief. 417 U.S. at 97. Similarly, in Grant, 
the custodian of the corporate records was the sole 
shareholder of the corporation, yet the records were 
not deemed “his.” 227 U.S. at 77. 

Petitioner’s argument would turn more than a 
century of case law on its head by simply ignoring 
the separate status of the Covered Entities. In Wilson, 
this Court noted that 
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[I]t would be a strange anomaly to hold that 
a state, having chartered a corporation to 
make use of certain franchises, could not, in 
the exercise of its sovereignty, inquire how 
these franchises has [sic] been employed, and 
whether they had been abused, and demand 
the production of the corporate books and 
papers for that purpose. 

221 U.S. at 384. In other words, a state grand jury 
retained the power to investigate an entity’s use of 
its state charter, a circumstance exactly parallel with 
how the Respondent here represents the State of 
New York in examining the way in which the Covered 
Entities may have employed or abused their state-
granted privileges. Nonetheless, instead of recognizing 
that the subpoenaed records of the Covered Entities 
belong to the respective entities, Petitioner incorrectly 
asserts that the records are “his,” and thereby 
endeavors to bypass this Court’s prior recognition 
that entity records must be treated differently than 
records that belong to individuals. The claim is baseless 
as a matter of both state law and federal jurisprudence. 

3. In Contrast with Hobby Lobby, Congress 
Has Rejected the Kind of Protection 
Petitioner Seeks. 

Unlike in Hobby Lobby, when it has legislated in 
the financial privacy area, Congress has explicitly 
declined to extend financial privacy rights to entities, 
and evinced no intention to extend any entity rights 
that may exist to their individual owners. 

In his original complaint in a companion case, 
Petitioner invoked the Right to Financial Privacy Act, 
12 U.S.C. §§ 3401-3423 (RFPA), as the basis for a 
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statutory claim of privacy in “his” financial records. 
That claim was rejected by a lower court on the basis 
that Congress had issued the subpoena at issue, and 
that the statute did not apply to Congressional ac-
tion. Trump v. Deutsche Bank AG, 943 F.3d 627, 645 
(2d Cir. 2019). However, as to the Covered Entities, 
the court could just as easily have rejected the RFPA 
claim because that statute just does not provide any 
financial privacy rights to corporations, trusts or 
LLCs. 

Rather, the statute contains its own definition of 
a protected “customer” as a “person,” and defines 
“person” as limited to individuals and partnerships of 
five or fewer persons. 12 U.S.C. § 3401(4). Corporations 
are excluded from protection, and every court decision 
confronting the issue has held likewise that LLCs 
are also outside the protection of the RFPA. See, e.g., 
Hohman v. Eadie, 894 F.3d 776 (6th Cir. 2018) (federal 
courts have no subject matter jurisdiction over RFPA 
claims involving LLCs), cert. denied, 139 S. Ct. 1205 
(2019) (denied petition presented question of LLC’s 
status as an RFPA “person”); Exchange Point LLC v. 
SEC, 100 F.Supp.2d 172 (S.D.N.Y. 1999) (LLC not a 
“person” under RFPA). 

Notably, Congress has taken no action to alter 
this Congressional judgment that financial privacy 
that it deems worthy of protection for individuals 
need not be extended to corporations or LLCs of any 
size. Seemingly, that outcome embodies a judgment 
that entity financial privacy is not as important as 
individual privacy, and that the use of certain types 
of business entities may necessitate a voluntary 
tradeoff in privacy for both the entity and its owners.  
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II. ANY IMMUNITY TO CRIMINAL PROCESS TO WHICH 
PETITIONER MAY BE ENTITLED DOES NOT EXTEND 
TO THE COVERED ENTITIES. 
Most of the arguments made by the Petitioner and 

Respondent focus on the extent to which a President 
should be immune to criminal process, but neither 
the parties nor the other amici whose briefs have 
been filed as of the date of preparation of this brief have 
addressed this question: even if the Court determines 
that Petitioner himself should be immune from 
criminal process while in office, to what extent should 
that immunity extend to the Covered Entities, and to 
other individuals associated with the Covered Entities? 
Because those entities and persons are not Petitioner, 
the answer should be obvious: not at all. 

A. Nothing in the Constitution Permits a 
President to Confer Immunity Upon Hundreds 
of Business Entities and the Other 
Individuals Affiliated With Them. 

Had Petitioner addressed the question, it is likely 
that his argument would have fallen along the following 
lines: first, that enforcing a subpoena that affects the 
Covered Entities and other persons with which or 
whom he is affiliated constitutes harassment that the 
Constitution should not endorse; second, that the dis-
traction of dealing with the consequences of those 
subpoenas would impair his ability to perform Pre-
sidential functions; and third, that impeachment and 
post-impeachment criminal processes are the sole 
alternative remedies supported by the Constitution. 
Each of these arguments is insufficient to overcome 
the arguments against Petitioner’s claim of overly 
expansive immunity. 
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Petitioner’s ultimate position is that having 
chosen not to divest himself of his economic interests 
in the Covered Entities, and having elected not put 
those companies into a blind trust or other mechanism 
where he cannot influence them, they remain so closely 
tied to him that any investigation of the companies, 
or any individual other than him affiliated with the 
companies, necessarily draws him into a campaign of 
harassment. 

Respondent has made clear throughout the 
proceedings that the grand jury investigation has no 
fixed targets, and has taken the position that Petitioner 
is not now a target. Resp. Br. 29. Even if Petitioner 
correctly surmises that he may be one ultimate 
target of the investigation, it is just as likely that the 
grand jury will look at transactions involving potential 
criminal behavior by one or more Covered Entities, 
and by others associated with those entities who may 
be more directly involved with whatever behavior is 
assessed by the grand jury. Comity and the general 
principle that prosecutors and grand juries should be 
permitted to carry out their governmental functions 
demand that even if Petitioner elects subjectively to 
perceive as harassment those investigations as to 
other legal persons, the investigations should be 
allowed to proceed in order to allow the law enforcement 
function to continue as to persons not the President. 

In its brief, the United States suggests that 
opening the door to tax and financial records might 
breed even more demands, for college transcripts and 
the like. SG Br. 18. Yet the critical issue presented 
here is not whether an unhinged prosecutor may 
launch a complete fishing expedition into even more 
aspects of a President’s life that might be characterized 
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as harassment. Instead, the question before the Court 
is whether a President can extend his claimed aura 
of immunity to an unlimited number of other persons. 
If the only issue is embarrassment, then the Court 
could certainly invoke a process ensuring the protection 
of sensitive private information, such as medical 
records, in the way crafted by the Second Circuit in 
one of the companion cases. See Trump v. Deutsche 
Bank AG, 943 F.3d at 667-668. 

Nor would the investigations necessarily impair 
a President’s ability to perform his executive functions, 
even if they proceed to the point where they involve 
information from Covered Entity records that happens 
to include federal or state tax return information 
overlapping with Petitioner’s personal tax returns. 
Petitioner is not being asked to produce a single 
record, of his own or of any of the Covered Entities, 
so production and review time by him is unnecessary. 
Petitioner need not consult with any of the Covered 
Entities, because prior to assuming office, he publicly 
resigned from all positions of authority with all of 
the Covered Entities. See DJT-Resignation-Signature-
Page-With-Exhibit-a.pdf, assets.documentcloud.org/
documents/3404759/DJT-Resignation-Signature-Page-
With-Exhibit-a.pdf. Petitioner has offered only the 
naked assertion that the public availability of this 
kind of information would distract him from his duties, 
but as the court below noted, that flies in the face of 
common knowledge that every President of recent 
generations has managed to perform his executive 
duties even after making full public release of personal 
tax returns. 941 F.3d at 641 n.12. Moreover, every 
President, including Petitioner, has complied or 
attempted to comply with the Ethics in Government 
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Act of 1978, 5app U.S.C. §§ 101-505. Even Petitioner 
makes substantial disclosure about his financial affairs 
through his annual filing under the Ethics in Govern-
ment Act, with no apparent disruption to his per-
formance as President. See Trump v. Mazars USA, 
LLP, 940 F.3d 710, 734-735 (D.C. Cir. 2019). 

Petitioner argues that impeachment, conviction 
and subsequent prosecution are the sole and proper 
alternatives to the subpoena, see Pet. Br. at 21-22, 
34, but that shallow analysis ignores two salient facts. 
First, none of the Covered Entities, and none of their 
affiliated persons other than Petitioner, are subject 
to impeachment. Second, Respondent has made clear 
that delay in the grand jury proceedings may put 
certain crimes beyond the applicable periods of limita-
tions. See Resp. Br. 46.  

B. Extending Immunity to Such an Extent Would 
Inappropriately Impair the Ability of Prose-
cutors to Address Illegal Behavior. 

Essentially, the result desired by Petitioner would 
allow Petitioner to shield not only hundreds of busi-
ness entities from investigation, but also allow every 
director, officer, member, manager, partner, trustee 
and employee of every Covered Entity to defer, per-
haps well beyond any limitations period, any criminal 
behavior that the grand jury investigation would 
reveal. In some cases, because statutes of limitation 
will certainly not be tolled during the Presidency, 
that immunization will become permanent. Evidence 
also would be lost due to the lapse of time and the 
unavailability of witnesses, or the impairment of their 
recollection years from now. 
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If the Court accedes to this approach in connection 
with potential criminal activity bearing no relationship 
to a President’s official duties, then the implications 
of the success of Petitioner’s immunity argument will 
be breathtaking. If prosecutors may not investigate 
those affiliated with a President for behavior unrelated 
to his or her office, then what official behavior by those 
in a President’s official circle may be scrutinized? Every 
well-documented criminal investigation of executive 
behavior over the last five decades: Watergate, Iran/
Contra, the Clinton investigation, the Valerie Plame 
disclosure and the Mueller investigation, for example, 
yielded indictments and convictions of persons associ-
ated with but who were not themselves the President. 
Immunity of the scope demanded by Petitioner, by 
insulating all those within his ambit, would irrevocably 
impair the ability of state and federal prosecutors to 
engage in legitimate investigations of potentially crim-
inal actions. 

Finally, the extension of immunity as envisioned 
by Petitioner may have unfortunate ethical conse-
quences. No future President, knowing that a refusal 
to divest himself or herself of economic interests that 
might create conflicts of interest would forfeit an 
expansive shield of immunity, would do so knowing 
that this would deprive those around him or her from 
that immunity for the length of the Presidency. Per-
haps Congress may not constitutionally require 
divestment, but this Court should not become the tool 
that makes the unique decision of the current Pres-
ident the standard procedure for all of his successors. 
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CONCLUSION 
For the foregoing reasons, even if this Court 

limits the enforcement of the subpoena as to Petitioner 
himself, it should affirm the decision of the court below 
as it relates to the Covered Entities. 
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  INTEREST OF THE AMICI1 
 

The Amici are members of the Center for Ethics 
and the Rule of Law, a nonpartisan academic center 
at the University of Pennsylvania dedicated to 
preserving and promoting the rule of law in national 
security and democratic governance. Amici are 
focused on addressing rule of law violations that 
threaten the security of the United States and 
undermine democracy.  

 The Center is led by academics and 
practitioners who are experts in national security law 
and ethics and who are not united by party affiliation.  
The Center has previously identified rule of law 
violations in both Democratic and Republican 
administrations. 

 
STATEMENT 

 
Amici offer this brief because of the grave 

threat to the rule of law posed by increasing use of the 
concepts of “absolute immunity” and “executive 
privilege” on the part of U.S. executive branch 

 
1 No counsel for either party had any role in drafting or 
contributing money for the drafting of this brief.  No person or 
entity other than the amicus curiae, its members and counsel 
made any monetary contribution to the preparation or 
submission of this brief. The parties to the case filed blanket 
consent motions on January 8, 2020 (Petitioner Trump), 
January 15, 2020 (Respondent Mazars, USA LLP), and January 
15, 2020, (Respondent Cyrus R. Vance).  

From the Desk of

Stuart Levine
sltax@taxation-business.com



2 
 

 
 

officials.2 To ensure that the U.S. remains “a 
government of laws, not men,” Massachusetts State 
Constitution of 1780, it is imperative that officials 
exercise their duties against the background of 
publicly available mechanisms of accountability that 
ensure compliance with their mandates.  We have 
already seen a concerning trend since the attacks on 
9/11 towards an increasingly expansive conception of 
executive authority. See Claire O. Finkelstein, “The 
Imperial Presidency and the Rule of Law,” in Claire 
O. Finkelstein and Michael Skerker, eds., Sovereignty 
and the New Executive Authority (2019) 145. The 
claims of presidential immunity made by President 
Trump, his attorneys and the government in this case 
continue this trend at an accelerated pace. They 
threaten to eliminate accountability, not just for this 
president, but for future presidents. Were this Court 
to adopt the interpretation provided by the Petitioner 
and in the Amicus Brief filed by the Solicitor General, 
anyone occupying the office of the president would be 
beyond the reach of state and federal judicial 
processes. The risk is particularly great when the 
claims of absolute presidential immunity are 
extended, as is proposed here, to private businesses 
merely because they are in possession of personal 
financial records belonging to the President. 

We believe accordingly that the Court will set 
a dangerous precedent if it allows the President to 

 
2 These claims are primarily presidential in nature but as we 
have seen, other executive branch officials sometimes assert 
immunity to subpoena on behalf of the President.  See Comm. on 
the Judiciary v. McGahn, 2019 U.S. Dist. LEXIS 203983, __ F. 
Supp. 3d __, 2019 WL 6312011. 
 

From the Desk of

Stuart Levine
sltax@taxation-business.com



3 
 

 
 

interfere with a state criminal law proceeding 
directed to a private business, and that such 
interference would strike a blow to the stability of 
democratic governance. Of equal importance, the 
progressive elimination of checks on the executive 
branch poses increasing risks to the national security 
of the United States. 
 

SUMMARY OF THE ARGUMENT 
 
 The central defect with the position of the 

Petitioner and the Solicitor General lies in its support 
of President Trump’s assertion of absolute immunity 
from criminal investigations under Article II of the 
U.S. Constitution. This view of presidential authority 
threatens to erode the rule of law. If left unchecked, it 
will fundamentally alter the basic principles of 
accountability on which our democracy depends. In 
the absence of a constitutional basis for the proffered 
claim of absolute presidential immunity, the rights of 
states to investigate a sitting president who has 
longstanding business and residential ties to that 
state must remain undisturbed by the federal 
government, as required by the Tenth Amendment. 
Because the brief of the Solicitor General argues 
vigorously that Article II provides the basis for an 
unfettered assertion of absolute presidential 
immunity, we pay particular attention to that amicus 
brief in the discussion that follows.  
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ARGUMENT 
 
1. THE SOLICITOR GENERAL’S BRIEF AMICUS 

CURIAE IN SUPPORT OF A PRESIDENT ACTING IN 

HIS PRIVATE CAPACITY DESERVES LITTLE, IF 

ANY, WEIGHT 
 
The Solicitor General submits amicus briefs to 

the Court in a small number of the cases each year in 
which the United States has an interest. While the 
selective nature of its intervention is to be expected, 
the Solicitor General has particular impact when he 
does offer an opinion or enters a case.  

It is worth noting that the Solicitor General’s 
decision to intervene in this case does not appear to 
be supported by the strongest and most legitimate 
reasons for such intervention, namely that the case 
involves a matter of critical importance to the 
national interest.  Instead, the gravamen of 
Petitioner’s action lies in the President’s desire to 
conceal personal financial records and hence to evade 
subpoenas issued in a criminal investigation under 
the laws of the State of New York.3  Petitioner 

 
3 The Solicitor General cites United States v. Nixon, , 418 U.S. 
683 (1974) and Clinton v. Jones, 520 U.S. 681 (1997) two earlier 
cases in which the Solicitor General submitted briefs to support 
a presidential claim of privilege, but those cases are 
distinguishable as the object of the subpoenas in those cases 
were held within the White House or directly required the 
participation of the president. Moreover, the Court rejected the 
claim of executive privilege in both of those earlier cases. As 
discussed later in this brief, the claim of executive privilege in 
this case is weaker than that asserted in either of those cases.  
The Solicitor General should not, at taxpayer expense, approach 
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therefore takes the position that he is entitled to 
assert absolute immunity not just with respect to his 
own person, but with respect to the operations of 
private third parties. 

Unusual as such an assertion of privilege may 
be, the President’s attorneys argue that “The 
subpoena must be treated as though it was sent 
directly to the President.” Brief of Petitioner at 17. 
Had that been the case, the Solicitor General would 
have had a greater, though not dispositive, basis for 
making its opinion known.  But directed as this 
subpoena is to outside third parties on a matter that 
does not relate to the President’s duties to the 
country, this is not a case in which the United States 
could reasonably be said to have an interest, much 
less a substantial interest. 

A second concern with the Solicitor General’s 
decision to intervene in this matter relates to 
potential conflicts of interest.  The Solicitor General 
is a subordinate of the President acting in his official 
capacity.  Private lawyers represent Donald Trump in 
his personal capacity. If, as seems likely, the 
President demanded that the Solicitor General weigh 
in for the purpose of advancing the President’s 
personal interests and the interests of Trump 
business entities, that would be a misuse of office. The 
President should not enlist executive branch agencies 
into service to benefit his personal interest in covering 
up potential misdeeds of his private businesses or to 

 
this Court with executive privilege arguments that are 
demonstrably weaker than those this Court has already rejected. 
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advance his financial interests.4 Moreover, that same 
principle would apply if the Solicitor General decided 
sua sponte to assert itself into this case because it 
thought the President would approve.  An executive 
branch agency should not be in the business of using 
tax- payer dollars to support the President’s personal 
and financial interests. 
 For the foregoing reasons, the brief Amicus 
Curiae of the Solicitor General should be afforded 
little, if any, weight in this matter. 
 

2. THE PRESIDENT’S ARTICLE II POWERS DO NOT 

IMMUNIZE HIM FROM CRIMINAL INVESTIGATION 
 
A. The Solicitor General’s Argument that the 

Framers Supported Absolute Immunity for 
Sitting Presidents is Historically Incorrect 
 

The Solicitor General makes a series of 
unfounded, historically inaccurate and misleading 
claims about the Framers’ intent in Article II. Given 
that “original intent” is frequently introduced in favor 
of presidential authority, it is critical to correct the 
misimpression this brief creates. Against the 
background of a fuller discussion of the debates of the 
time, it is clear that the Framers were exceedingly 
concerned to avoid precisely the view of presidential 
authority advanced by the Solicitor General’s brief, 

 
4 Arguably, the Solicitor General has run afoul of the ABA Model 
Rules of Professional Conduct Rule 1.7 regarding concurrent 
conflicts of interest, as well as under the Office of Government 
Ethics regulations; see also 5 C.F.R. Section 2635.702, which 
prohibits  “use of public office for private gain.”  
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given that they were afraid of replicating the 
monarchy they had just fought a war to reject. The 
Framers were thus careful to rein in the power of the 
president and to ensure that he was subject to checks 
and balances of both the Congress and the states.  

The Solicitor General argues, for example, that 
“In Article II, the Framers contemplated that the 
President would exercise his nationwide powers in 
the interests of the whole Nation, without any risk of 
interference by individual States.” Solicitor General's 
Brief at 5. The brief offers no citation for this broad 
and misleading generality. The brief also argues that 
“The Founders understood Article II to protect the 
‘independent functioning’ of the President’s unique 
office, ‘free from risk of control, interference or 
intimidation by other branches.’ Solicitor General's 
Brief at 9, citing Nixon v. Fitzgerald, 457 U.S. 731, 760–
761 (1982).  What evidence is there that in the face of 
their concerns about creating another king the 
Framers were simultaneously willing to immunize 
the president against both the oversight of the other 
branches of the federal government as well as against 
the states?  

In his brief Amicus Curiae, the Solicitor 
General grounds this claim directly in the text of 
Article II, yet he is unable to cite any judicial holding 
supportive of this broad assertion of constitutional 
authority.  Instead, he argues from vaguely 
suggestive phrases drawn from the writings of some 
of the Framers, including Thomas Jefferson and the 
Journal of William Maclay. Solicitor General’s Brief 
at 9. 

Moreover, the Solicitor General misleadingly 
introduces Senator Maclay as a source for 
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monarchical sentiment, implying that he was highly 
favorable to presidential authority. Yet the text 
suggests precisely the reverse, and it appears that the 
brief is drawing on rhetorical passages in which 
Maclay, a Democrat, is characterizing, and possibly 
exaggerating, arguments made by some of his 
political opponents in the Federalist party. The 
Solicitor General’s distortion of original sources 
would fail to meet the standards of academic 
scholarship, let alone those for responsible legal 
advocacy. A moment’s examination of Maclay’s text 
will make this clear. 

On September 26, 1789, Senator Maclay, a 
Democrat, had an argument with Federalists Vice 
President John Adams, Senator Oliver Ellsworth, and 
Representative Fisher Ames on the relationship of the 
president to the Judiciary and whether the president 
was subject to the authority of the courts. Maclay 
writes that following the departure of Ames from the 
discussion, 

[Adams and Ellsworth] said the 
President, personally, was not the 
subject of any process whatever; could 
have no action whatever brought 
against him; was above the power of all 
judges, justices, etc. For what, said 
they, would you put it in the power of a 
common justice to exercise any 
authority over him and stop the whole 
machine of government?  I said that, 
although President, he is not above the 
laws.   Both of them declared you could 
only impeach him, and no other process 
whatever lay against him. 
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William Maclay, Journal of William Maclay 166-67 
(E. Maclay ed. 1890), quoted in Impeachment or 
Indictment: Is a Sitting President Subject to the Compulsory 
Criminal Process? Hearings Before the Subcomm. On the 
Constitution, Federalism, and Property Rights of the Senate 
Comm, on the Judiciary, 105th Cong (1998). 
 

The debate recorded in Maclay’s journal that 
day then turns to precisely the topic under discussion 
here, namely whether a sitting president could be 
indicted before he had been impeached. Maclay was a 
firm believer in the view that he could be, and made 
this clear in a passage reminiscent of debates in this 
case on oral argument in the Second Circuit Audio of 
Oral Arguments in Trump v. Vance, 19-3204 (October 
23, 2019):   

I put the case: “Suppose the President 
committed murder in the street. 
Impeach him? But you can only remove 
him from office on impeachment. Why, 
when he is no longer President you can 
indict him. But in the meantime he 
runs away. But I will put up another 
case. Suppose he continues his 
murders daily, and neither House is 
willing to impeach him?” Oh, the people 
would arise and restrain him. “Very 
well, you will allow the mob to do what 
legal justice must abstain from.” Mr. 
Adams said I was arguing from cases 
nearly impossible. There had been 
some hundreds of crowned heads 
within these two centuries in Europe, 
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and there was no instance of any of 
them having committed murder. Very 
true, in the retail way, Charles IX of 
France excepted. They generally do 
these things on a great scale. I am, 
however, certainly within the bounds of 
possibility, though it may be 
improbable.  

Id. at 167. 

The first and rather general question, namely 
whether the president is “not the subject of any 
process whatever; could have no action whatever 
brought against him; was above the power of all 
judges, justices, etc,” has been resolved. The president 
is not above the law and is subject to the rulings of the 
judges and justices, one of three coequal branches of 
our government.  This Court has entertained 
numerous cases in which the president is sued in his 
official capacity.  See e.g. United States v. Nixon, 418 
U.S. 683 (1974).  To the extent that Adams, Ames, and 
Ellsworth argued anything to the contrary back in the 
day, history has proven them wrong. But their 
discussion is sufficient to demonstrate that even then 
it was far from generally accepted that a sitting 
president enjoys absolute immunity from legal 
process.  

The second question, namely whether a 
president can be criminally indicted, has never been 
decided by an Article III court.  Could a president kill 
someone in the street and avoid prosecution before he 
is impeached and removed from office?  Can he escape 
justice if one third of the Senate plus one senator 
refuses to convict him? Our current president has 
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boasted that he could shoot someone on Fifth Avenue 
and get away with it, but this Court has never decided 
this singular question, and thus at present there is no 
basis for supposing that a president can claim 
immunity to criminal indictment directly on the basis 
of Article II of the Constitution. 

In addition, the Solicitor General’s 
characterization of Jefferson’s position, Brief of the 
Solicitor General at 9, is an exaggeration, especially 
as concerns what is at issue in this case, namely the 
immunity of a sitting president to the exercise of the 
police powers of the various states. Jefferson and 
Madison, after all, drafted the famous Kentucky and 
Virginia Resolutions which asserted that a state could 
reject a federal law it believed to be unconstitutional.  
See James Madison, The Virginia Resolution of 1798. 
Madison and Jefferson were strong proponents of 
states’ rights, and despite Jefferson’s later opposition 
to the power of the Supreme Court over his 
presidency, he was deeply committed to the view that 
the states had the right to exercise independent 
judgment on the constitutionality of actions of the 
federal government that infringed on the states. 

Once president, however, Jefferson was less 
keen on the idea of subjecting the president to judicial 
orders. Jefferson’s resistance of a subpoena in the 
treason trial of Aaron Burr was rejected. In United 
States v. Burr, John Marshall discussed the 
difference between the U.S. president and the king of 
England, saying that in the case of the king, “it is said 
to be incompatible with his dignity to appear under 
the process of the court. . ..” Whereas in the case of the 
U.S. president, he wrote: 
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… it is not known ever to have been 
doubted, but that the chief magistrate 
of a state might be served with a 
subpoena ad testificandum. If, in any 
court of the United States, it has ever 
been decided that a subpoena cannot 
issue to the president, that decision is 
unknown to this court.  

 . . .. 
 

If, in being summoned to give his 
personal attendance to testify, the law 
does not discriminate between the 
president and a private citizen, what 
foundation is there for the opinion that 
this difference is created by the 
circumstance that his testimony 
depends on a paper in his possession, 
not on facts which have come to his 
knowledge otherwise than by writing? 
The court can perceive no foundation 
for such an opinion.  The propriety of 
introducing any paper into a case, as 
testimony, must depend on the 
character of the paper, not on the 
character of the person who holds it. A 
subpoena duces tecum, then, may issue 
to any person to whom an ordinary 
subpoena may issue, directing him to 
bring any paper of which the party 
praying it has a right to avail himself 
as testimony; if, indeed, that be the 
necessary process for obtaining the 
view of such a paper. 
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United States v. Burr, 25 F. Cas. 30 at 10–13 
(emphasis added). 

As the Burr court emphasized, the judgment 
whether to issue a subpoena pertains to the relevance 
of the material being subpoenaed, not to the identity 
of the individual who must be sent such subpoena. 
One hundred and ninety years later, the Clinton v. 
Jones Court reinforced the same principle, writing 
that “although the President "is placed [on] high," 
"not a single privilege is annexed to his character; far 
from being above the laws, he is amenable to them in 
his private character as a citizen, and in his public 
character by impeachment." 520 U.S. 681, 696 (1997) 
(quoting James Wilson’s speech at the Pennsylvania 
Convention in 1787 in support of the Constitution J. 
Elliot, Debates on the Federal Constitution 480 (2d 
ed. 1863). 

Clearly, the Framers had different views about 
the president’s immunity to legal process, just as 
views on this question continue to differ today.  A brief 
tour of the early debates about this question, however, 
demonstrates that the description of presidential 
immunity in the brief of the Solicitor General is 
unnuanced and misleading. A more balanced 
treatment would indicate that there was little doubt 
among the Framers that the President was subject to 
subpoena, and that the question whether the 
President was subject to indictment was as 
unresolved as the matter remains today. 
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B. The Solicitor General Incorrectly Assumes 
that Article II of the Constitution 
Immunizes the President from Criminal 
Indictment 

 
The Solicitor General assumes, but does not 

argue, that the President is immune to indictment 
and that this immunity stems directly from Article II. 
He then argues that it follows that a sitting president 
is also immune to investigation. Moreover, Petitioner 
claims immunity from all forms of investigation, 
including investigation by a state grand jury.  The 
argument is based on the suggestion that a sitting 
president cannot be indicted combined with the 
inference that if it is impermissible to indict a sitting 
president, it is equally impermissible to investigate 
him.  Petitioner’s Brief in Trump v. Vance, No. 19-365, 
6-9.  

It the contention of Amici that the initial 
premise is incorrect but that even if a sitting 
president were immune to indictment, it would not 
follow that he would also be immune to investigation.  
Moreover, Amici assert that any claim of presidential 
immunity is based on a series of pragmatic 
considerations, and that there is no argument for such 
immunity based solely on Article II. 

Currently there is only one source of authority 
for the claim that a sitting president cannot be 
indicted, namely the Justice Department memo, 
authorized by the Office of Legal Counsel (OLC) in 
1973 at the time of the investigations into President 
Nixon’s role in the Watergate scandal. This advice 
was revised and repeated in 2000 after the 
investigation into President Clinton’s conduct with 
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Monica Lewinsky.  Office of Legal Counsel 
Memoranda on the Amenability of the President, Vice 
President and Other Civil Officers to Federal 
Criminal Prosecution While in Office (Sept. 24, 1973) 
and Office of Legal Counsel Memoranda on A Sitting 
President's Amenability to Indictment and Criminal 
Prosecution (Oct. 16, 2000).  The reasons given for 
this conclusion are nearly entirely pragmatic, and as 
such they are lacking in any constitutional dimension.  

The OLC memoranda interpreting the law are 
advisory only; they do not create binding legal 
precedent that is owed deference by this Court. They 
set out the internal policy of the Department of 
Justice, and thus are binding only insofar as the 
Justice Department chooses to regard them as such.  

Moreover, the Justice Department is headed by 
an Attorney General who was appointed by and 
serves at the pleasure of the President. Even in the 
absence of such an articulated policy, the Justice 
Department would be unlikely to indict the President 
to whom that agency is beholden, and thus the policy 
comes as no surprise. But we find the President and 
his Amici attempting to parlay an internal Justice 
Department policy into a binding principle of 
constitutional stature.  The argument the Solicitor 
General provides for this position is unconvincing at 
best and dangerously misleading at worst. 

The Solicitor General’s brief relies heavily on 
stray remarks in a small number of cases regarding 
executive privilege, such as Nixon v. Fitzgerald, 
where Chief Justice Burger suggests in a concurrence 
that the Founders understood Article II “to protect 
the ‘independent functioning’ of the President’s 
unique office,” Solicitor General's Brief at 9, citing 
Nixon v. Fitzgerald, 457 U.S. at 760-761.  Yet Nixon 
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v. Fitzgerald is completely irrelevant to the issue at 
hand.  In that case, the Supreme Court ruled 5-4 that 
Nixon, by then a former president, "is entitled to 
absolute immunity from damages liability predicated 
on his official acts." Id. at 745. That has nothing to do 
with the question of whether a sitting president can 
be indicted or investigated by a prosecutor for illegal 
acts he committed ultra vires and that pertain solely 
to his records held by private businesses or 
potentially his own businesses as well. 

Other cases on which the Solicitor General 
relies include U.S. v. Nixon and Clinton v. Jones, both 
of which stand for the precise opposite proposition 
than that which the Solicitor General is trying to 
argue here.  These cases hold that a sitting president 
is not immune to judicial process. United States v. 
Nixon, 418 U.S. at 713 (“The President's broad 
interest in confidentiality of communications will not 
be vitiated by disclosure of a limited number of 
conversations preliminarily shown to have some 
bearing on the pending criminal cases.”), Clinton v. 
Jones, 520 U.S. 681, 696 (1997) (“With respect to acts 
taken in his ‘public character’—that is official acts—
the President may be disciplined principally by 
impeachment, not by private lawsuits for damages. 
But he is otherwise subject to the laws for his purely 
private acts.”). Indeed, U.S. v. Nixon is particularly 
relevant in that it pertains to a criminal subpoena, as 
is involved here, and the Court is clear that “a 
generalized claim of the public interest in 
confidentiality of nonmilitary and nondiplomatic 
discussions would upset the constitutional balance of 
‘a workable government’” and gravely impair the role 
of the courts under Art. III.” 418 U.S. at 707.   

From the Desk of

Stuart Levine
sltax@taxation-business.com



17 
 

 
 

In U.S. v. Nixon, the Court plainly confined the 
need for presidential confidentiality to circumstances 
in which the interests of national security demanded 
it.  Chief Justice Burger wrote, “Absent a claim of 
need to protect military, diplomatic, or sensitive 
national security secrets, we find it difficult to accept 
the argument that even the very important interest 
in confidentiality of Presidential communications is 
significantly diminished by production of such 
material for in camera inspection with all the 
protection that a district court will be obliged to 
provide.” U.S. v. Nixon, 418 U.S. at 707. The Solicitor 
General cites the Nixon case as he does Clinton v. 
Jones as if the case supports his argument when in 
fact it holds precisely the opposite. 

We previously expressed concerns about the 
characterization of the history and the views of the 
Framers on this matter.  See supra Part IIA. The 
mischaracterization of the case law in the Solicitor 
General’s brief, however, raises the more serious 
concerns about potential violations of professional 
conduct rules. See Federal Rules of Civil Procedure, 
Rule 11, ABA Model Rules of Professional Conduct, 
Rule 3.3. (Candor to the Tribunal).  The Solicitor 
General characterizes open and hotly debated 
questions of Constitutional law as settled law and 
misleadingly suggests that cases that reject his 
contention are in fact supportive.   

Most importantly, the deference by the 
Department of Justice to the President has nothing 
whatsoever to do with the powers of the states to 
prosecute the President. The fact that the Justice 
Department chooses to adhere to its own OLC 
memoranda does not mean that the State of New York 
or its subdivisions cannot investigate the president in 
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the exercise of its police powers.  In the absence of 
exonerating conditions, shooting someone on Fifth 
Avenue is a crime under the laws of the State of New 
York. In a society that is governed according to the 
rule of law, a person who without justification shoots 
another person on Fifth Avenue must be investigated 
and criminally charged for the public welfare. He is 
no less dangerous because he is president and 
exempting him from investigation and prosecution 
would place him above the law. 
 

C. The Assertion that a Sitting President 
Cannot Be Indicted Does Not Entail that He 
Cannot Be Investigated. 

 
We have argued above that Article II does not 

confer immunity from indictment on a sitting 
president. Nevertheless, even if it did, that would not 
entail a parallel immunity from investigation. The 
argument linking the two makes little sense, given 
that it is widely agreed, and the Solicitor General does 
not contest, that a president can be prosecuted once 
he leaves office.  Solicitor General's Brief at 9. Yet for 
practical purposes, an immunity to investigation 
would create a de facto immunity to prosecution. The 
opportunity to engage in timely investigation is 
essential to gather the evidence needed for 
prosecution. Furthermore, the President’s lawyers 
argue that sending a subpoena to a private entity is 
equivalent to subpoenaing the President himself, 
casting the immunity net far and wide. Brief of 
Petitioner,17.  

Ironically, the Justice Department has already 
conceded that the President can be investigated while 
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in office, given that it conducted a 17-month 
investigation under the direction of Special Counsel 
Robert Mueller. Despite the President’s strenuous 
objections to that investigation, two Attorneys 
General continued it and allowed it to come to 
fruition.  Indeed, Special Counsel Mueller obtained 
evidence from the White House itself as well as from 
private citizens who were associated with the 
President’s businesses and/or his 2016 presidential 
campaign. See John Dowd Memorandum on 
Voluntary Document Production by the White House 
(January 2018).  

In sum, the Solicitor General cannot truly 
mean that the President cannot be investigated while 
in office. Instead, his argument suggests that a 
president can only be investigated by the Justice 
Department, namely an agency run by the Attorney 
General who is appointed by, and serves at the 
pleasure of, the President.  The President who has 
publicly described himself as “the chief law 
enforcement officer” of the United States, is thus 
effectively in charge of his own investigation. Toluse 
Olorunnipa and Beth Reinhard, "Trump declares 
himself 'chief law enforcement officer,'" Washington 
Post, February 19, 2020.  The Solicitor General 
argues not only that the president is immune to 
federal investigation, but also that no other criminal 
investigation of the President or his associates could 
be legal, despite the absence of any federal law or 
judicial holding establishing a presidential immunity 
of this magnitude.  This Court is being asked by the 
President not only to read the president’s immunity 
from federal investigation as grounded in Article II, 
but also that those same powers could impede any 
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state or county prosecutor from investigating the 
President.   

This broad interpretation of the concept of 
presidential immunity is supported by no legal 
precedent and little, if any, textual authority. Legal 
scholars – even those embracing expanded notions of 
executive power under the “unitary executive theory” 
– have largely avoided claiming that Article II 
bestows presidential immunity from investigation.  
The one noted law review article on the topic 
discusses exercise of restraint in investigating the 
president as a policy issue, best addressed in a statute 
that would define the limits of an investigation of the 
president.  See Brett Kavanaugh, "Separation of 
Powers During the Forty-Fourth Presidency and 
Beyond." 93 Minn. L. Rev. 1454 (May 2009). 

Justice Kavanaugh’s policy preferences on 
investigating a sitting president evolved between the 
time he served as staff attorney for Independent 
Counsel Kenneth Starr in the late 1990s to his views 
in 2009 after serving nearly three years in the Bush 
White House. In his 2009 Minnesota Law Review 
article, Justice Kavanaugh concluded that “the 
President’s job is difficult enough as is. And the 
country loses when the President’s focus is distracted 
by the burdens of civil litigation or criminal 
investigation and possible prosecution.” Kavanaugh, 
“Separation of Powers,” at 1462. It is important to 
note that even Justice Kavanaugh does not ground his 
argument against investigating a sitting president on 
constitutional principles. Instead he proposes that 
Congress "enact a statute providing that any personal 
civil suits against presidents, like certain members of 
the military, be deferred while the president is in 
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office." Id. at 1460. Justice Kavanaugh’s proposal 
makes most sense against the background of the 
assumption that Article II could not be the source of 
any presidential immunity to investigation. 

 
D. Presidential Claims of Immunity Should Be 

Limited to Protecting the Ability of the 
President to Defend National Security 

 
As the previous Part argued, assertions of 

absolute immunity on the part of the President are 
not supported by the cases applying Article II in this 
context. However, if such a claim of absolute 
immunity were to be located somewhere in Article II, 
it would be most appropriate as an interpretation of 
the President’s war-making function. The President’s 
power under Article II has always been understood to 
be greater when he is acting in his capacity as 
Commander in Chief. Hamdi v. Rumsfeld, 542 U.S. 
507, 531 (2004) (“Without doubt, our Constitution 
recognizes that core strategic matters of war-making 
belong in the hands of those who are best positioned 
and most politically accountable for making them.”). 
The claim of absolute immunity is likely 
unconstitutional in any context, but it would have its 
greatest claim of legitimacy when the country is at 
war or in cases of grave emergency.  Neither the 
President’s brief nor the Solicitor General’s Amicus 
brief makes any mention of a national security 
interest the immunity is intended to serve. The 
Solicitor General’s brief affirms that the President is 
bringing this action in his private capacity. Brief of 
the Solicitor General at 3. A president cannot assert 
a privilege that derives its logic from his role as 
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Commander in Chief at the same time that he is 
acting as a private citizen suing in defense of an 
assertion of personal rights.  Simply put, the 
President should have no immunity from the criminal 
process when he is acting in his capacity as a private 
citizen and is represented by his personal lawyers, as 
is the case here.  

Indeed, in U.S. v. Burr, Marshall made clear 
that the only basis for a president to resist a court 
order would be national interest, but that could be 
asserted by way of answer to a lawful subpoena in 
defense of its execution. 
 

If, upon any principle, the president 
could be construed to stand exempt 
from the general provisions of the 
constitution, it would be because his 
duties as chief magistrate demand his 
whole time for national objects. But it 
is apparent that this demand is not 
unremitting; and, if it should exist at 
the time when his attendance on a 
court is required, it would be shown on 
the return of the subpoena, and would 
rather constitute a reason for not 
obeying the process of the court than a 
reason against its being issued. 
 

25 F. Cas. 30, 34. 
 

Note that the desire on the part of the president 
to maintain “confidentiality” could never be a reason 
for non-compliance with a court order, unless the 
confidentiality was mandated by the national 

From the Desk of

Stuart Levine
sltax@taxation-business.com



23 
 

 
 

interest, such as might be the case with highly 
classified materials or state secrets.  The President’s 
tax returns and financial records are not the type of 
documents whose revelation would threaten the 
national interest. Moreover, since the proceedings of 
the grand jury are secret, complying with the New 
York subpoena would not expose the President’s 
information to the public in any event. 

The Solicitor General’s brief fails to identify the 
holding of U.S. v. Burr correctly, despite the fact that 
the President’s interest in this case is precisely the 
“generalized claim” of an entitlement in 
confidentiality without any assertion of national 
interest.  In short, prior Supreme Court cases make 
clear that a sitting president may not defeat a 
subpoena in a criminal case on confidentiality 
grounds unless there is a compelling national security 
interest that requires it.  Here, as in Nixon, there is 
no such interest. 
 

3. THE TENTH AMENDMENT PROTECTS THE RIGHT 

OF STATES TO INVESTIGATE AND PROSECUTE 

CRIMES WITHIN THEIR JURISDICTION 
 
The Tenth Amendment provides that  

“the powers not delegated to the United States by the 
Constitution . . . are reserved to the States respectively 
. . .” Tenth Amendment to the U.S. Constitution. This 
Court has recognized that “Any doubt regarding the 
constitutional role of the States as sovereign entities is 
removed by the Tenth Amendment, which, like the 
other provisions of the Bill of Rights, was enacted to 
allay lingering concerns about the extent of the 
national power.” Alden v. Maine, 527 U.S. 706, 713-
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714 (1999). The Tenth Amendment has long been 
understood to protect the rights of states to exercise 
their “police powers” within their borders.  

Moreover, since Erie v. Tompkins, it has been 
understood that the Constitution “recognizes and 
preserves the autonomy and independence of the 
States.”   Erie R.R. v. Tompkins, 304 U.S. 64, 78-79 
(1938)) (quoting Justice Stephen Field in Baltimore & 
Ohio R. Co. v. Baugh, 149 U.S. 368, 401).  The right to 
enforce the criminal law lies at the heart of this 
autonomy. As this Court has found, “Under the 
federal system the administration of criminal justice 
rests with the States except as Congress, acting 
within the scope of [its] delegated powers, has created 
offenses against the United States. Screws v. United 
States, 325 U.S. 91, 92 (1945). 

The Solicitor General makes no reference to  
these Tenth Amendment rights and instead 
maintains that “the states have no power” to “retard, 
impede, burden, or in any manner control” the 
operations of the federal government” (quoting 
McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 426, 
436  (1819)), see Solicitor General's brief at 12. The 
shibboleth of states’ rights, previously repeated by 
political conservatives, has now been summarily 
swept aside with not even a passing glance in the 
direction of the main source of checks and balances on 
the executive branch, namely the principle of 
federalism. Yet the Solicitor General should have 
noted that McCulloch is inapposite here, since that 
case involved the supremacy of a Congressional 
charter to create a national bank.  The inability of the 
states to interfere with the operations of a federal 
bank created by statute has no bearing on the present 
case where no statutory authority exists. There is 
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simply no basis for thinking that the Justice 
Department guidance not to indict a sitting president 
is robust against the valid right of the State of New 
York to exercise its police powers for the security of 
its citizens.  

Furthermore, even when a federal statute 
obtains, preemption cases still sometimes are decided 
in favor of the states. This is particularly true when 
state criminal laws are involved. As recently as March 
3, 2020, this Court in Kansas v. Garcia, No. 17-834 
slip op. (March 3, 2020) ruled that a state’s 
prosecution of an illegal immigrant for identity theft 
did not interfere with the federal government’s 
enforcement of federal laws.  The Garcia case has a 
stronger federal claim relative to the state’s ability to 
exercise its police power than in the present case. Yet 
a majority of this Court, along with the Trump 
Administration, sided with the state in Garcia. New 
York’s claim to exercise its police powers is at least as 
strong, if not stronger, than Kansas’ in Garcia.   

Finally, the Solicitor General argues that with 
over 2300 district attorneys nationwide, allowing 
states to subpoena the president or his records “would 
pose a serious risk of both harassment and diversion.” 
Brief of the Solicitor General at 16.  He argues, “The 
risk of harassment is particularly serious when, as 
here a State uses criminal process for the President 
himself, not just to obtain evidence for use in the 
prosecution of another.” Id. at 16.  He says that “[i]n 
routine criminal investigations, a prosecutor’s legal 
and ethical obligations provide a sufficient check 
against the prospect of abuse.” Id. However, he does 
not explain why these same high standards of ethics 
in investigations and prosecutions would not equally 
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apply to an investigation of the President or his 
businesses.  See e.g. ABA Model Rule 3.8 (Special 
Responsibilities of a Prosecutor); New York Rules of 
Professional Conduct, Rule 3.8.  See also Criminal 
Justice Standards for the Prosecution Function 
(American Bar Association, Fourth Edition 2017).  
Both federal and state courts rein in prosecutors who 
pursue defendants solely for purposes of harassment, 
and a demonstration of any such motive could subject 
a prosecutor to discipline for violating ethics rules.  
The Solicitor General has pointed to no evidence 
whatsoever that the prosecutor in this case was 
motivated solely by the desire to harass and 
inconvenience the President.  To suggest that state 
prosecutors could only be motivated by malice were 
they to subpoena a sitting president is insulting to the 
many honorable state and local district attorneys and 
states attorneys general. 

The President is asking this Court to curtail 
the police powers of the State of New York for the 
purpose of protecting a personal interest on the part 
of the President.  While true conflicts of federalism 
between a state and the Executive branch may arise, 
this case does not truly represent such a conflict. 
Instead, the case is only about the personal interest 
of the President in preventing himself or his 
companies from being investigated.  
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4. IT IS INAPPROPRIATE FOR THE PRESIDENT TO 

ASSERT IMMUNITY WITH REGARD TO STATE 

CRIMINAL LAW PROCESSES CONDUCTED 

AGAINST THIRD PARTIES 
 

Most of the subpoenaed documents in this case 
are in the custody of a third-party firm that performs 
accounting services for the Trump businesses. These 
documents pertain to the President’s personal 
finances as well as the finances of various Trump 
corporations, LLCs, and other business entities. 

It is widely recognized that corporations, 
limited liability companies (LLCs) and similar 
entities are persons under the law.  Trustees of 
Dartmouth College v. Woodward, 17 U.S. 518 (1819). 
The separate personhood of corporate entities meant 
that the creditors of Donald Trump had no recourse 
when hundreds of millions of dollars in loan 
obligations defaulted, with the result that efforts of 
plaintiff bondholders to sue Trump and certain 
affiliates for securities fraud were unsuccessful.  In Re 
Donald J. Trump Casino Securities Litigation. 7 F.3d 
357 (3d Cir. 1993).  Most of these creditors were never 
paid. 

Creditors in the 1990s could not pierce the 
corporate veil but in 2020 the claim of absolute 
presidential immunity is said to apply to private 
entities, even those not owned by Donald Trump. If 
the present assertion of absolute immunity is allowed 
to stand, Trump’s entire corporate empire will be 
entitled to the expansive powers and immunities of 
the President.  The President’s request to this Court 
to distort Article II beyond recognition for the purpose 
of bestowing broad immunity on both himself and his 
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closely associated business entities should not be 
supported by the Solicitor General purporting to 
represent the interests of the United States. 
Expanding the scope of “presidential” immunity to 
this degree would contribute substantially to an ever-
increasing conception of executive power.  Such a 
revision of the traditional scope of presidential 
authority would clearly not be in the nation’s interest. 

 
5. THE ARGUMENT THAT THIS INVESTIGATION WILL 

IMPAIR THE PRESIDENT’S PERFORMANCE OF 

OFFICIAL DUTIES IS NOT CREDIBLE.   
 

If, as he claims, the President is no longer 
involved in the day-to-day management of these 
Trump Organization entities, and with most of the 
responsive documents being in the custody of a third-
party, compliance with the Respondents’ subpoenas 
could not possibly have an impact on the performance 
of the President’s official duties, except to the extent 
that exposing his financial records could lead to direct 
subpoenas or even the possible prosecution of the 
President.  

The President has to do little or nothing to 
comply with the subpoenas, given that they are issued 
to a third party. If at some later point in time the 
investigation involves a deposition of the President or 
other discovery that he believes imposes a substantial 
burden and interferes with his ability to perform his 
official duties, a court can address the appropriate 
scope of discovery at that time. Until then, Justice 
Scalia’s remarks in oral argument in Clinton v. Jones 
are still pertinent: 
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“Why can't we wait until the President 
asserts such a conflict? It's never 
happened in a couple of hundred years. 
Why can't we wait until the court says, 
''Mr. President, I want you here for this 
deposition, and if you don't come, you're 
going to lose the case.'' And the 
President says, ''I'm sorry, I have to go 
to a NATO meeting.'' Why don't we 
wait for that, what seems to me, very 
unlikely situation to arise? 
... 
 
if and when a President has the 
intestinal fortitude to say, ''I am 
absolutely too busy'' –so that he'll never 
be seen playing golf for the rest of his 
Administration [laughter] –if and 
when that happens, we can resolve the 
problem. But really, the notion that he 
doesn't have a minute to spare is just 
not credible.” 

 
 See Tr. Of Oral Arg. at 20:23-24-21:1-7 in Clinton v. 
Jones, 520 U.S. 681 (Questions from Justice Scalia). 
 

The Solicitor General has not pointed to any 
specific discovery request by the Manhattan District 
Attorney that would take any of the President’s time, 
directed, as it is to a third party. Authorizing his 
accountants to release his financial records in 
response to the subpoena will take less of the 
president’s personal time than a single round of golf. 
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CONCLUSION 
 

This case concerns only the interests of private 
parties and does not have any impact on the United 
States.  The Solicitor General is incorrect in his 
argument that Article II of the Constitution bestows 
immunity from criminal investigation by state and 
local prosecutors upon the President, separate 
corporate entities, and third parties in possession of 
their records. Reversing the trend towards ever 
greater executive powers that became such an abiding 
feature of the post-9/11 security state has made the 
United States substantially less secure and is 
increasingly the greatest source of threat to its 
democracy. 
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AMICUS CURIAE STATEMENT OF INTEREST  

     The present amicus curiae, David Boyle 

(hereinafter, “Amicus”),1 is an American citizen who 

feels every American would be endangered if the 

President were free from criminal investigation or 

prosecution. So, he writes to show how perverse it is 

to put the Chief Magistrate above the law, lest 

lawlessness take root at the top of the Government, 

and the proverbial fish rot from the head down.  

     After all: “If you can’t take the heat, get out of the 

kitchen.” (allegedly said by President Harry S. 

Truman) That quote reminds us that political 

leaders who are incapable of doing their jobs well—

say, leaders who are criminals—might best serve 

themselves and the Nation by leaving their office(s), 

rather than being “distracted” by the criminal 

investigation, indictment, and/or incarceration they 

deserve. Thus, mere “distraction” is no excuse to 

prevent criminal proceedings, since the President 

can simply “pull a Nixon” and ride a helicopter away 

into the sunset, leaving the People better off. 

     (By the way, this brief is not primarily about the 

particular subpoenas in question, in the instant case 

or linked cases. Amicus will just briefly observe that 

if the subpoena(s) is/are somehow excessive, there is 

the possibility of cabining, restricting, them, instead 

of overturning them entirely. Or if they must 

somehow be overturned entirely, the Court could 

leave guidelines as to how more correct subpoenas 

could proceed.)  

 
1 No party or its counsel wrote or helped write this brief, or 

gave money for the brief, see S. Ct. R. 37. Blanket permission to 

write briefs is filed with the Court. 
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     Finally: while Amicus, for simplicity’s sake, is 

filing only in Trump v. Vance, not in the two related 

“Trump” cases, he may refer to some of the briefs in 

those cases, since some arguments in those briefs 

might be used in the instant case—and some of 

Amicus’ arguments here, may have resonance in 

those cases or beyond. 

SUMMARY OF ARGUMENT 

     The “soft statism” of allowing average, non-

governmental amici only 8000 words of argument, is 

not nearly as bad as the deep statism of letting the 

President’s office immunize him from criminal 

process. 

     A President above criminal investigation is a one-

man “Deep State”, which is un-American. 

     The Constitution’s Article II, Section 3, Clause 5 

implies that laws can be executed against the 

President himself, instead of his being the sole and 

untouchable executor of the laws. 

     The Executive Branch, being partially stocked by 

lesser officers Congress chooses, is therefore hardly 

so “unitary” a branch as to let the President claim 

total supremacy, much less immunity to the law. 

     A hypothetical, adduced here, of the President 

being a rapist, gives reason for him not to be spared 

from either federal or State criminal proceedings. 

     Trenchant examples are adduced as to why 

States’ criminal process should be allowed to 

encompass the Presidency, though not to the level of 

harassment or pettifoggery. 
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     Even if the President is somehow immunized 

against prison or formal charges, it would be fitting 

at least to allow investigation of his behavior, so the 

public may know who he really is and what he really 

does. 

     Respondent claims that indictment/trial/prison is 

undue for a President under Article II, but he may 

not be correct here, or correct that the President 

needs to be immunized against “stigma”. And Court 

avoidance of considering various privileges against 

criminal process for the President, if consideration of 

those particular privileges is not needed, may be 

appropriate. 

     Citizens United v. Federal Election Commission, 

558 U.S. 310 (2010), is apposite, too, in that its 

protection against oppressive government reminds 

us that the President should not be an unpunished 

oppressor and criminal himself. 

     John Ronald Reuel Tolkien has lessons not only 

re national injunctions (as a Court Member may 

have noted), but also re the danger of letting the 

President cloak himself in invisibility and arrogance, 

if he insists he is above criminal proceedings.  

     A Biblical view, seeing King David repenting 

after Nathan revealed his sin to him, and the Lord 

telling Ezekiel to warn people of their sins, is 

relevant here. 

     Given the current Chief Executive’s proclivities 

towards unlimited power, the current moment is a 

strikingly poor time to further allow him—or all 

future Presidents—further license. 
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     Finally, Shakespeare’s Coriolanus illustrates the 

evil and chaos that happen when leaders betray 

their country’s best interests, and lack of legal 

process to try those leaders properly makes things 

even worse. The Court should take heed. 

ARGUMENT 

I. NOTES ON CHANGE IN AMICUS PRACTICE: 

OR, THE SOFT STATISM OF REDUCING 

AMICUS BRIEFS TO 8000 WORDS 

     First off, a quick procedural comment or two: 

Amicus notes he has had, “for whatever reason”, a 

hiatus of some years since writing the Court. He also 

notes that mysteriously, the rules have changed so 

that the average amicus or amica—one who is not 

part of a state entity—is now limited to 8000 words, 

instead of the 9000 he/she used to have. Amicus 

wonders if this new rationing of core legal and/or 

political (since law and politics overlap) speech is a 

good idea. 

     Inter alia, state entities, being large, established, 

and powerful, have plenty of ways of making 

themselves heard. By contrast, it is, say, the small-

time country lawyer, writing her first and only brief 

to this Court, who may need all 9000 words to make 

important and complicated arguments to the Court. 

Maybe the government amici, not the “little people”, 

so to speak, should have been restricted to 8000 

words, Thus, there is arguably a sort of statism, even 

if soft statism, in the new 8000-word wall. Perhaps 

the Court can revisit its unnecessary speech-

rationing at some point.  
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     (Amicus is not “resentful” of the 8000-word limit; 

if he were, then, like Achilles sulking in his tent, 

Homer, The Iliad, he might have refused even to 

write this brief, or any amicus brief. But sulking 

may achieve little, so here is Amicus, with his brief.) 

     …True, some amici may be able to shoehorn their 

entire brief into, say, the length of a 17-syllable 

haiku. This is not always going to happen, though. 

     Enough on that point for now: speaking of 

statism, far more important forms of statism exist to 

be criticized here, such as the deep state of 

corruption created at 1600 Pennsylvania Avenue if 

the President is deemed immune to criminal 

proceedings during his tenure in office. 

II. NONACCOUNTABILITY FOR CRIMES 

MAKES THE PRESIDENT A ONE-MAN “DEEP 

STATE”, WHICH IS UN-AMERICAN  

     A theme or “meme” of recent decades, a “urban 

legend” of sorts, has been the ““Deep State””, a 

possibly-legendary bunch of sneaky, shadowy D.C. 

bureaucrats running everything in secret. Whether 

this umbrageous gang exists or not, what would be 

even worse, maybe, is if in open view, one member of 

our society is made into a temporary god, or idol, free 

from criminal investigation or prosecution. Such a 

paragon of lawlessness, a perfidious President 

beyond his own society’s limitations, a Nietzschean 

“Superman” of sorts—“beyond good and evil”, at 

least in his own troubled mind—, would be a one-

person “Deep State” incarnate: dark, untouchable, 

un-American.  

     The hard and heavy glitter of Article II power 

would be vested in him…but not the commensurate 
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responsibility, since he would be above the law. This 

is a problem, in a democracy where all people “are 

created equal”, Decl. of Independence, pmbl. (U.S. 

1776). Cf., e.g., Stan Lee and Steve Ditko, Amazing 

Fantasy No. 15, “Spider-Man,” p. 11 (1962), “[I]n this 

world, with great power there must also come - - 

great responsibility”, id., often popularized as “With 

great power comes great responsibility.”  

     See also, e.g., “The buck stops here”, a favorite 

saying of Harry Truman, even featured on his desk: 

 

(Available at https://www.canadianbusiness.com/ 

blogs-and-comment/the-buck-stops-here-why-

leadership-requires-taking-responsibility/) The 33rd 

President’s wisdom resonates today, when some 

people allege that “inconveniencing” or “distracting” 

the President by actually holding him accountable 

for his crimes, is a terrible thing. Rather, it may be a 
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terrible thing to have a President who commits 

crimes, and gets away with them. 

     Indeed, if a President can gloat for the 4-8 years 

of his tenure that he can commit crimes and go 

unaccountable for that time (or longer), that violates 

the presidential-responsibility principle of “The buck 

stops here”, supra. What would Truman say? He 

might take gloating, irresponsible Presidents by the 

scruff of the neck and “give them hell”, so to speak. 

     Americans are supposed to be under the law, not 

above it. (This is also a reason, by the way, why 

Presidential electors should not be free to vote for 

whomever they want to; rather, they should be 

bound to vote for the candidate for whom the People 

actually chose them to vote, if the State in question 

binds the electors so to do.) Hence, the Court should 

uphold lawfulness for all. 

III. THE PASSIVE WORDING OF ARTICLE II, 

SECTION 3, CLAUSE 5 HELPS SHOW THE 

PRESIDENT IS NOT THE SOLE WIELDER OF 

EXECUTIVE POWER, BUT IS MORE OF A 

CONDUIT, AND EVEN POTENTIAL TARGET, 

OF SUCH POWER 

     Keeping everyone under the law is crucial, even 

though some pundits would have it that the 

President, like a 1000-megaton political H-bomb of 

sorts, is Executive Power Incarnate. That latter 

notion sounds a little French: in particular, like 

“L’état, c’est moi” (“I am the State”), Louis XIV, 

France’s “Sun King”. But the American President is 

no king, but rather, a mere hired servant (like the 

Members of the Court…) of “We the People”, U.S. 
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Const., pmbl. He is no sun or other heavenly body—

thank goodness. 

     Sycophants and fantasists of unlimited executive 

power, the so-called “Unitary Executive”, have cited 

Article II of the Constitution, section 1, clause 1, the 

“Vesting Clause”, as proof. However, for alternative 

context, the passive wording of section 3, clause 5, 

the “Take Care Clause”, is worth noting. It does not 

say, see id., that the President actively “executes the 

laws”, faithfully or otherwise. It says, in a 

grammatically more passive voice, that he/she must 

“take care that the laws be faithfully executed”, id. 

Inter alia, that means or implies that the laws—

including criminal ones—may be executed upon the 

President himself, whether he likes it or not. 

     Indeed, how would the President execute all the 

laws himself? He would have to be like a virtual 

Hindu god, with millions of hands. Rather, the 

Executive Branch and its various departments and 

officers/workers do the real work, though the 

President may get the credit, and have a 

supervisory, “presiding” role. (If he or she is even 

supervising at all, rather than, say, playing golf and 

twittering away on “social media”.)  

     (See a fuller version of some of the Constitutional 

language above: “[H]e shall take Care that the Laws 

be faithfully executed, and shall Commission all the 

Officers of the United States.” U.S. Const. art. II, § 3, 

cls. 5-6. It is those “Officers”, id., and their manifold 

underlings, who really bear the main burden of 

“execut[ing]”, that is, doing the actual on-the-ground 

work.) 

     So, the “quip” of Jay Bybee—a man famed for 

association with torture—that the President is “the 
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only person who is also a branch of government”, in 

Br. for Pet’r at 20 (Jan. 27, 2020) (citation partially 

omitted) is, in large part, absurd. For example, how 

many arrests does this paragon of puissance, this 

“walking one-man branch”, the President (or any 

President), personally make at the border? How 

much time does he personally spend doing medical 

research at the Centers for Disease Control? Etc. 

     As for “…the President never sleeps[; he] must be 

ready, at a moment’s notice, to do whatever it takes 

to preserve, protect, and defend the Constitution and 

the American people,” Akhil Reed Amar & Neal 

Kumar Katyal in Br. for Pet’r at 20 (citation quasi-

omitted): exactly. “[P]rotect . . . . the American 

people”, id. That is why he cannot be free from 

criminal process, lest he become the Predator-in-

Chief, rather than the Protector-in-Chief.  

     And, as for “No single prosecutor, judge, or jury 

should be able to accomplish what the Constitution 

assigns to the Congress”, Brett M. Kavanaugh in Br. 

for Pet’r at 20 (citation partly omitted): that may be 

true narrowly, in that prosecutor/judge/jury cannot 

impeach the President or try him in a removal-from-

office trial. But prosecutor/judge/jury may have even 

more important duties than the Congress, see infra 

Section V of this brief, Amicus’ hypothetical about 

criminally investigating a rapist President.  

     So, the Court should not allow the Chief 

Magistrate to play Judge Dredd, of the British comic 

strip Judge Dredd, with its eponymous lawman who 

is judge, jury, and executioner, and wields a 

frightening four-word tagline, “I AM THE LAW!” 
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(Available at https://www.nerdkungfu.com/judge-

dredd-i-am-the-law-t-shirt/) Unlike Judge Dredd, 

supra, the President is not even a judge at all; but 

the Members of this learned Court are judges, and 

sound judgment militates against giving the 

President a suit of armor to thwart the legitimate 

reach of criminal justice. 

IV. THE EXECUTIVE BRANCH IS NOT EVEN A 

FULLY SELF-RULING BRANCH, SEEING, 

E.G., OTHER BRANCHES’ CHOOSING OR 

INCLUDING EXECUTIVE OFFICERS 
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     There is further proof that the executive branch is 

not a one-man band, despite some people’s illusions 

regarding that matter. See “[T]he Congress may by 

Law vest the Appointment of such inferior Officers, 

as they think proper, in the President alone, in the 

Courts of Law, or in the Heads of Departments.” 

U.S. Const. art. II, § 2, cl. 2. So, the Executive 

Branch is not even fully staffed, or run, by the Chief 

Executive, if Congress doesn’t want it that way, see 

id. So much for the “unitary executive”, or the 

“indispensability” of the President. 

     The President may be all the more dispensable, of 

course, for each crime he commits, e.g., sexually 

assaulting his staff… 

V. THE “PRESIDENT IS A RAPIST” 

SCENARIO; OR, MAKING THE PRESIDENT A 

PROTECTED PREDATOR IS A BAD IDEA 

     Let us say, arguendo, that the President decides 

to rape somebody, say, a White House intern—

maybe for the pleasure of seeing if he can get away 

with it. (At this point in American history, can we 

really rule out the possibility of a rapist or 

psychopathic President?) So, he does so, and when 

there is the inevitable media storm (assuming the 

victim survives, and is sane and brave enough to 

talk to the media…), he says that the victim actually 

victimized him, and slipped a drug into a friendly 

drink they were having to celebrate a political 

victory, and raped him while he was semi-conscious.  

     He brings up her supposedly promiscuous or 

drug-ridden background, and a complaisant House 

and/or Senate refuse(s) to impeach and/or remove 
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him from office. Should a criminal investigation be 

ruled out, then? Amicus does not think so. 

     If the investigation were to be delayed until after 

the President had left office, and there were no 

convenient “blue dress” with a deposit of the 

President’s bodily fluids, then the evidence might be 

gone, and the chance for justice gone as well. See, 

e.g., Teresa Magalhães, Ricardo Jorge Dinis-Oliveira, 

Benedita Silva, Francisco Corte-Real, & Duarte 

Nuno Vieira, Biological Evidence Management for 

DNA Analysis in Cases of Sexual Assault, Oct. 26, 

2015, The Scientific World J., available at https:// 

www.ncbi.nlm.nih.gov/pmc/articles/PMC4637504/ 

(run by the National Center for Biotechnology 

Information, U.S. National Library of Medicine, 

National Institutes of Health), 

Sexual aggression constitutes a serious 

social and public health problem that 

calls for an urgent forensic medical 

examination (FME), particularly in 

acute cases, that is, when the elapsed 

time between the assault and the FME 

is less than 72 hours, in the generality 

of cases . . . . 

     . . . . 

. . . In postpubertal girls spermatozoa 

may remain motile in the vaginal 

secretions for 6 to 12 hours and in the 

cervix for as long as 5 days[;] nonmotile 

spermatozoa may be found in stains of 

vaginal secretions from 12 to 48 hours 

after ejaculation . . . .  

     . . . . 
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     . . . The fingernail hyponychium is 

an isolated area where evidence may 

accumulate and can provide a valuable 

source of evidential material for 

investigation. During the course of a 

sexual assault, trace amounts of skin 

(especially if the victim scratched the 

perpetrator), body fluids, hairs, fibers, 

and vegetation may collect under the 

nails of either the victim or perpetrator 

. . . . The persistence of foreign DNA did 

not tend to last beyond 6 h[.] 

Id. (citations omitted) Thus, seeing the very limited 

times for effective forensics listed above (6 hours in 

some cases, etc.), a prompt examination by law 

enforcement can be helpful before decay or removal 

of inculpating material (seminal fluid, etc.) occurs, 

see id.  

     If, though, there is no criminal investigation 

possible until after the President’s term in office, i.e., 

probably for years, and evidence decays, e.g., not just 

bodily fluids, but also victims or witnesses disappear 

(including death, which may comprise, inter alia, 

being murdered by the President’s cronies, or 

committing suicide), this can make justice for a 

victim of a rapist President very difficult, or 

impossible. And one can imagine similarly 

disheartening and nightmarish scenarios for other 

crimes besides rape, whether violent or non-violent 

crimes. (What if the President, on a visit to 

Manhattan, got out a pistol and started shooting 

people on Tenth Avenue? Would this maybe, just 

maybe, be subject to criminal investigation/ 

punishment, or would the “Slaughter on Tenth 
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Avenue”—apologies to Richard Rodgers and George 

Balanchine—go unremarked by the law?) All told, 

the Court should not compromise justice for any 

potential victim of the President, including the 

Nation as a whole. 

VI. THE PRESIDENT SHOULD BE SUBJECT 

TO STATES’ CRIMINAL PROCESS, BUT NOT 

TO AN EXCESSIVE OR NEEDLESS EXTENT. 

(WITH EXAMPLES) 

     As for “federalism issues”: it has been broached 

that the President, as a (supreme) federal 

officeholder, should not be subject to States’ criminal 

process. There is some limited truth to this, if the 

purpose of such criminal proceedings is just 

harassment or other abuse. However, total immunity 

sounds excessive. Amicus shall use a bit of reductio 

ad absurdum, a useful tool, in the following 

examples. 

     Let us imagine, first off, that Sheriff Bobby Jack 

Turnpike, a corrupt local politician/lawman, urges 

his also-corrupt local D.A. to indict President X for 

having gone a half-mile over the speed limit when 

making a presidential visit to Turnpike’s county. In 

fact, the Sheriff urges other indictments, for the 

President allegedly littering, failing to meet every 

minute requirement of the county’s local public-

assembly or waste-disposal laws, etc.  

     Indictments do ensue, and Turnpike goes on TV 

to announce not only his intent to arrest the 

President if he visits the county again, but also his 

intent to travel to the White House in person to 
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arrest the President. Does this all sound like a good 

idea? or just narcissistic abuse of local power? 

     Presumably, readers may think that Sheriff 

Turnpike is going too far, and that the President 

should not be subject to petty-seeming prosecution. 

Thus, there is some degree of merit to complaints 

that State prosecutors can go too far when 

prosecuting, or persecuting, the President. 

     However, as a counterexample: imagine female 

Sheriff Billie Joe MacAlister investigating an 

allegation that President Y has an underage 

paramour in the Sheriff’s county, and that the 

President recently visited, sexually assaulted (rape 

or otherwise), and battered the paramour, and even 

threw their secret “love child” off the Tallahatchee 

bridge to hide it, and the affair, from the public. 

Should the President really be immune from 

criminal investigation and prosecution? What would 

the victims say? 

     Some critics may argue that with issues of the 

magnitude of rape or murder, that shame, private or 

public, might drive the President from office, or that 

informal investigation by the news media should be 

enough to let the public know what is going on. That 

is, these critics might say, criminal investigation 

would be (allegedly) unnecessary. But are their 

assertions true? Does every President have shame, 

or the willingness to bow to public shaming? And, 

can journalists always do as good a job at 

investigating as an actual law enforcement agency 

can? Maybe not. 

     Everything considered, it seems that there should 

not be total presidential immunity from State (or 
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federal) criminal investigation/prosecution, lest the 

Sheriff Billie Joes of the Nation be deterred from 

fighting serious crimes. However, on a case-by-case 

basis, if necessary, some prosecutions, e.g., for 

Presidential littering or speeding (if the speeding 

does not result in anybody’s death or serious 

injury…), may be overturnable by the courts, lest 

any Sheriff Bobby Jack, any petty State (or federal) 

politician/sheriff/district attorney with an invidious 

grudge against the President, be able to harass him 

with endless “nuisance” charges. 

     Some critics might say that the 25th Amendment 

can be relied upon to remove the President, if he is 

really heinous—not to mention impeachment and 

Senate trial. Or that federal law enforcement is 

enough to deal with him. But what is there is a 

particularly supine Senate (or House) or Department 

of Justice, unwilling to deal with his wrongdoing? 

Again, the States and their legal departments may 

be useful in holding the President accountable. 

     What if, though, some observers would insist that 

the President can never serve jail time while he is 

the sitting President? An obvious argument those 

observers might use, would be that a President in 

jail might be too “distracted” to do his job, being busy 

with other things like finding soap on a rope, etc. Is 

their argument enough to prove the point that 

Presidents should be immune from criminal 

investigation and imprisonment? 

VII. ONE ALTERNATIVE: IF NECESSARY, 

THE PRESIDENT COULD BE INVESTIGATED 
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WITHOUT BEING INCARCERATED, OR EVEN 

INDICTED 

     If the President is seen to be such a “snowflake” 

that he cannot take the heat of risking jail time (or 

even indictment, maybe): the public should still be 

able to see the light about his misdeeds, so they can, 

e.g., punish him at the ballot box.  

     Even if the President is given the privilege of not 

being jailed during his term in office, that does not 

mean he cannot be investigated or indicted. The 

indictment process, including possible “mug shots”, 

“perp walk”, etc., may be humiliating, but if there is 

enough evidence to indict a President for something 

more than littering or speeding, the President may 

deserve that kind of public humiliation. After all, 

commonsensically, if there is less pressure on the 

President to behave well, he may behave worse. Cf. 

Boyle’s Law (famous chemistry principle by which 

gas under lower pressure may tend to expand more). 

     As for investigation, should not the American 

people know if their President has behaved 

criminally? Is it not part of the “state of the Union” if 

the President has behaved criminally? So, 

investigation offers “light without heat”, in a sense: 

there is the illumination the public receives about 

Presidential behavior, but without jail time for the 

President until he has left office, possibly. 

     …Some de minimis jail time, literally going into a 

safe, security-checked jail cell, having it locked, and 

then having it immediately unlocked so the 

President can exit, if he has been sentenced to jail, 

may not be objectionable, as it would show the 

President is just another citizen, not above the law. 
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(Or maybe, “White House house arrest” could be 

done?) The burden should be on those opposing jail 

time for a sitting President, to prove that he should 

not have jail time, not even less than a minute in a 

secure cell, to show that no one is above the law. The 

symbolism of the President’s brief time in jail might 

well be worth it, since the humiliation of being 

behind bars would encourage him and other 

Presidents not to commit crimes in the first place. 

VIII. RESPONDENT NEEDLESSLY CEDES 

THAT TRIAL/PRISON WOULD VIOLATE 

ARTICLE II, WHEN THAT MAY NOT BE TRUE 

AT ALL 

     While Respondent submitted an excellent brief 

last Wednesday, February 26, Amicus must differ 

with his claim that, “Certainly, a criminal trial and 

incarceration would infringe Article II.” Id. at 26. 

Regardless of what the Office of Legal Counsel or 

others have said, Amicus is not sure that trial/ 

prison would infringe Article II, since, e.g., a 

President could always pardon himself (and take the 

heat of public opinion for doing that) if a federal 

crime; and if a State crime, say, for rape or murder, 

the President can always resign from office, or, 

possibly, plea-bargain for a sentence suspended until 

after his tenure as President. Why should the People 

even have to accept a criminal as President in the 

first place? 

     Respondent also says that an “indictment and 

criminal prosecution” leads to a “distinctive and 

serious stigma” tending to “threaten the President’s 

ability to act as the Nation’s leader in both the 
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domestic and foreign spheres”, id. at 28 (citation 

omitted). One is almost tempted to say, so what? If 

there is sufficient reason to charge the President 

with a crime, and put him in prison, maybe the 

President deserves that stigma. Some scarlet letters 

are earned, so to speak. And there are many other 

officers (including ones who didn’t commit crimes) 

who can replace the President, either in whole or in 

part.  —What is worse, “stigmatizing” the President, 

or having him commit crimes and go unpunished? 

     If the Court must decide whether the President is 

immune to indictment, trial, and incarceration (as 

opposed to mere investigation), it should be deeply 

skeptical about offering any of those immunities. 

And if the Court wants to employ any canons of 

constitutional avoidance that there are, Brandeis-ian 

or otherwise, to avoid, for now, dealing with those 

particular immunities that Petitioner is alleging, the 

Court may do so. 

     (Amicus also notes that in the instant case, 

private conduct is at issue. …The Department of 

Justice brief in Trump v. Mazars USA, LLP, 19-715, 

and Trump v. Deutsche Bank AG, 19-760, says, at 

16, that “the Arrest Clause protects legislators from 

civil arrests for private conduct while attending and 

traveling to and from sessions of Congress. U.S. 

Const. Art. I, § 6, Cl. 1.” Id. But what the Clause—

a.k.a. the “Speech or Debate Clause”—actually says 

is that “Senators and Representatives . . . . shall in 

all Cases, except Treason, Felony and Breach of the 

Peace, be privileged from Arrest during their 

Attendance at the Session of their respective Houses, 

and in going to and returning from the same”[.] Id. 
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But “Treason [and] Felony”, id., may be private 

conduct, in that Congresspeople could be privately 

passing secrets to foreign spies, committing 

embezzlement, even stealthily committing murder or 

other outrages out of public view. So the “DOJ” may 

be incorrect, or seriously overbroad, in their 

assertion that “the Arrest Clause protects legislators 

from civil arrests for private conduct”; and this 

reminds us in turn that plenty of misdeeds done by 

the President, may really be private conduct, not 

public conduct—even if the public is hurt badly by 

the misconduct.) 

IX. CITIZENS UNITED AND THE SCENARIO 

OF A PRESIDENT HILLARY CLINTON WHO 

AVOIDS CRIMINAL PROCESS FOR 8 YEARS 

     By the way, Amicus is not going to cite much case 

law in this brief, as Respondent has done an 

excellent job in that category. However, Amicus will 

mention Citizens United v. Federal Election 

Commission, 558 U.S. 310 (2010), for its use in 

combatting government oppression. 

     In very broad brush, that case was about people 

not having to be punished if, say, they wrote or 

disseminated a book attacking Hillary Clinton too 

close to an election. See id. passim. Amicus, though 

he supports campaign finance reform and thinks 

there is too much big money in politics, can still 

agree with much of the message of Citizens United, 

supra, since punishing someone for writing or 

distributing a book is not always a good idea.  

     However, what if Clinton had become President? 

Under the views of Petitioner in the instant case, 
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she, once in office, could literally shoot anyone who 

criticized her, and go not just unpunished, but even 

uninvestigated, for up to eight years (two terms in 

office). On a more realistic level than shooting 

people, she could indulge in spying, harassment, 

Watergate-style break-ins, criminal libel, financial 

fraud and skulduggery, etc., against any critic, and 

be free from criminal process while “enthroned” as 

President. So, under Citizens United, a critic cannot 

be harassed for merely writing a book about Mrs. 

Clinton; but if she is President, then, per Petitioner, 

Clinton can kill that same critic, or perform other 

abuses against him, for years, without being subject 

to investigation/indictment/incarceration. That 

result cannot be right, and Amicus urges common 

sense on the Court. 

     Speaking of books, one famous trilogy may have 

lessons here, just as one prominent judge may have 

thought it had lessons in another issue… 

X. THE CORRUPTIVE “RING OF 

INVISIBILITY” THAT THE COURT SHOULD 

NOT GIVE TO CRIMINAL PRESIDENTS 

     Rumor has it that a junior Member of the Court 

recently compared nationwide injunctions to the 

domineering effect of the “One Ring” from J.R.R. 

Tolkien’s Lord of the Rings trilogy. Such a 

comparison may or may not be accurate (e.g., if 

Sauron of Mordor is considered as an oppressive 

government power; and injunctions prevent 

(putatively-)oppressive government powers from 

being wielded: then injunctions hardly further the 

Dark Lord’s purposes…); but an even more apt use 
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for the Ruling Ring is to describe the exemption of 

the President from criminal process or punishment.  

     That is, the Ring has traditional powers not just 

of dominion, but also of invisibility, and moral 

corruption (meanness, egotism, etc.) of the wielder—

even the markedly virtuous Frodo Baggins—, see id. 

passim. As previously discussed, lack of criminal 

investigation leaves the public in the darkness about 

what evil the Chief Executive may have done; and 

that darkness, with its temptation to the President 

to do evil acts invisibly, without fear of punishment 

(at least until his presidency is over—and he may 

not even live long after that anyway), has obvious 

potential to corrupt. (The whole Enlightenment 

project represented by these democratic United 

States, cannot work in the dark.) 

     And Lord Acton chimes with Lord of the Rings 

when he says that “absolute power corrupts 

absolutely.” Letter to Archbishop Mandell Creighton 

(Apr. 5, 1887). The Court should not create occasions 

for the corruption of the President, who should be a 

devoted leader, not a dark lord. 

     Indeed, who needs an invisible man lurking at 

the heart of the State? a walking black hole or black 

box, who cannot even be investigated for his crimes? 

Cf. the current film The Invisible Man (Blumhouse 

Productions 2020; from the H.G. Wells novel (1897)), 

which, see id., updates Wells’ story by having the 

eponymous transparent troublemaker be a man who 

stalks and abuses his wife, whom people tend to 

disbelieve when she describes her invisible stalker. 

Amicus would hope that time’s up for abusers of all 

stripes, including any hypothetical Abuser-in-Chief 

in the White House. 
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     We now turn from Lord of the Rings to the Lord: 

XI. A BIBLICAL VIEW OF ALLOWING A CHIEF 

EXECUTIVE TO RUN AMOK 

     By the way, the Scriptures can be of some use in 

considering whether the President can be reined in 

by the law—even for his own good. See, e.g., the story 

of King David and his prophet Nathan in the Bible. 

After David kills Uriah and takes his wife 

Bathsheba for himself, Nathan tells him a story 

about a rich man who steals a lamb from a poor 

man. David is incensed, but Nathan reveals that he 

is really talking about David’s own atrocious 

behavior. David then repents for his sin. 2 Samuel 

12:1-13. (While Nathan may not have been able to 

have the King criminally investigated, the story still 

resonates in a modern, democratic context.) Criminal 

(or civil) law enforcement can play Nathan to the 

President, and let him know he has gone too far. 

     See also, e.g., Ezekiel 3:18-19, where God says to 

the prophet,  

     If I say to the wicked man, “You will 

surely die,” but you do not warn him or 

speak out to warn him from his wicked 

way to save his life, that wicked man 

will die in his iniquity, and I will hold 

you responsible for his blood. But if you 

warn a wicked man and he does not 

turn from his wickedness and his 

wicked way, he will die in his iniquity, 

but you will have saved yourself. 

Id. (Berean Study Bible) Criminal process is a way, 

even if post facto, to tell the President that he has 
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been wicked, see id., or at least that there is reason 

to investigate him. This is doing the President a 

favor, in a sense, whether spiritual or otherwise. So, 

no decent President should seek to place himself 

above criminal law, for the sake of the Nation, or 

even for the sake of his own soul. 

XII. THE CURRENT PRESIDENCY IS A 

PARTICULARLY BAD TIME TO LOOSEN THE 

REINS ON THE CHIEF EXECUTIVE, DUE TO 

THAT OFFICIAL’S LACK OF RECOGNITION 

OF HIS PROPER BOUNDARIES 

     In his recent year-end report, the Chief Justice 

bemoans, in nicely alliterative fashion, the violence 

and chaos resulting from “a rock thrown by a rioter 

motivated by a rumor.” John G. Roberts, Jr., 2019 

Year-End Report on the Fed. Judiciary at 2, 

available at https://www.supremecourt.gov/ 

publicinfo/year-end/2019year-endreport.pdf. He is 

right to do so. But what would happen if a President 

were a rioter, or close to that? Rapist, ruffian, 

Russian asset, etc. … 

     The current President, while not apparently a 

rioter, has shown a very loose conception of the 

boundaries of his office. See, e.g., Michael Brice-

Saddler, While bemoaning Mueller probe, Trump 

falsely says the Constitution gives him ‘the right to do 

whatever I want’, Wash. Post, July 23, 2019, 6:46 

p.m., https://www.washingtonpost.com/politics/2019/ 

07/23 /trump-falsely-tells-auditorium-full-teens-

constitution-gives-him-right-do-whatever-i-want/, 

     Trump lamented the duration and 

cost of the investigation of Russian 
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interference in the 2016 presidential 

election led by special counsel Robert S. 

Mueller III, which he has repeatedly 

said found “no collusion, no 

obstruction.” 

     “Then, I have an Article II, where I 

have to the right to do whatever I want 

as president,” he said. “But I don’t even 

talk about that.” 

     . . . . 

     William C. Banks, a professor of law 

at Syracuse University, told The 

Washington Post on Tuesday that 

Trump’s comments are an affront to 

“basic points that every schoolchild 

learns in civics.” Trump took an oath to 

support and defend the Constitution 

when he became president, Banks 

noted, meaning he can only do what the 

Constitution permits him to. 

     “It’s certainly not a grant of 

unlimited power,” Banks said. “He’s not 

a monarch, he’s the chief executive ... 

and he’s bound to uphold the rule of 

law.” 

     . . . . 

. . . Speaking to ABC News in June 

about allegations that Trump wanted to 

fire Mueller, the president said: “Article 

II allows me to do whatever I want. 

Article II would have allowed me to fire 

him.” 

Id. See also, e.g., Toluse Olorunnipa & Beth 

Reinhard, Post-impeachment, Trump declares 
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himself the ‘chief law enforcement officer’ of America, 

Wash. Post, Feb. 19, 2020, 4:41 a.m., https://www. 

washingtonpost.com/politics/post-impeachment-

trump-declares-himself-the-chief-law-enforcement-

officer-of-america/2020/02/18/b8ff49c0-5290-11ea-

b119-4faabac6674f_story.html, 

     On Tuesday, Trump granted 

clemency to a clutch of political allies, 

circumventing the usual Justice 

Department process. . . . 

     Trump defended his actions, saying 

he has the right to shape the country’s 

legal systems as he sees fit. 

     “I’m allowed to be totally involved,” 

he told reporters . . . . “I’m actually, I 

guess, the chief law enforcement officer 

of the country. But I’ve chosen not to be 

involved.” 

Id. Amicus thought that the Attorney General is “the 

chief law enforcement officer of the country”, id., but 

the President has other ideas—incorrect ones. This 

being so, it is a particularly inopportune time for the 

Court to further loosen the reins on the Oval Office 

by declaring a perpetual presidential holiday from 

criminal process. 

     Trump’s declaration about his putative law-

enforcement supremacy, supra, was seen as so 

outrageous that from far, far away, Mark Hamill—

an average American like Amicus—used his precious 

First Amendment rights and weighed in on the 

President’s trumpery, in the following Twitter 

“tweet”, https://twitter.com/HamillHimself/status/ 
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1230183868885417984, Feb. 19, 2020, 9:34 a.m., 

embedded in Mary Papenfuss, Mark Hamill Mocks 

Law ‘Chief’ Trump, Demands Pardon For Bad ‘Star 

Wars’ TV Special, Huffington Post, Feb. 20, 2020, 

7:44 p.m., https://www.huffpost.com/entry/mark-

hamill-star-wars-donald-trump-holiday-pardon_n_ 

5e4f082fc5b629695 f57cef0: 

  

Id. Hamill’s mockery, id., is legally valid regardless 

of the merit(lessness) of Star Wars holiday specials: 
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the President does not know what his own job is, re 

law enforcement; and Citizen Hamill, an employer of 

the Chief Executive like over 300 million other of the 

C.E.’s employers, has a right to complain publicly. If 

Trump has fallen on the dark side of Hamill’s 

estimation, that is the President’s fault. 

     (Amicus’ views here are nonpartisan, naturally: 

no matter whether the President is named Trump, 

Mr. Clinton, Mrs. Clinton, Romney, Pence, Sanders, 

Colonel Sanders, Buttigieg, or Whatchamajig, any 

President, regardless of party or other identity, is 

not entitled to be above criminal process. At a time 

when the governments in China and Iran are under 

fire for secrecy about the deadly coronavirus 

ravaging their countries, it is very inopportune to 

argue that any President here, or elsewhere in the 

world, should be free to avoid transparency and 

investigation when he is behaving criminally. —Or, 

otherwise put: especially when there is an ultra-

virus ravaging the world, the President should be 

held criminally accountable when he is acting ultra 

vires.) 

     …Briefly, while we are on the note of Star Wars: 

that series, see id., is largely about an evil emperor 

who has contempt for the people, but is eventually 

overborne by the force of their righteous power. In 

real life, the democratic force of “We the People” is 

deposited, in part, in the President, he being a 

conduit, a presider, and a potential target of the 

laws, as discussed earlier. If any President mistakes 

himself for the actual force itself, sees himself as 

being the law, or being above the law, rather than 

seeing himself as a temporary wielder of the force for 

the good of the People who provide the force to 
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government, this would not be American. The force 

is not he, and would not truly be with him if he 

placed himself above the People. The force is 

eventually from and with the People, U.S. Const. 

pmbl.; and if the Court recognizes that, it should not 

let a criminal President be immune to the force of 

the People’s justice, since free societies properly 

honor the People above their hired servant the State. 

*  *  * 

     “If you can’t take the heat, get out of the kitchen.” 

That tough Trumanesque truism deserves to be 

repeated near-endlessly, when one discusses 

whether to make the President free from criminal 

inquiry or interment. (If the sequelae of criminal 

acts distract the criminal: don’t commit criminal acts 

in the first place! or, leave the kitchen if the heat is 

too great.) After all, it is a sort of treason for the 

President to be committing crimes in the first 

place—when he is supposed to be the First Role 

Model for Americans—, or for him even to want to 

disrespect the American people by putting himself 

above investigation of his possible crimes.  

     On that note: The Tragedy of Coriolanus tells the 

story of one poignantly tragic traitor, the noble 

Roman called Caius Martius Coriolanus. As 

Shakespeare relates, Coriolanus, see id., fights 

fiercely for Rome, but loses his political position 

because of his arrogance; then defects to the 

Volscians of Corioles and leads them against Rome, 

and finally turns and betrays the Volscians. (If 

readers want to see parallels in any current 

American leaders allegedly kowtowing to foreign 

powers and hurting the Nation, readers are free to 
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do so. …And should criminal treasonous, or quasi-

treasonous, acts really be beyond punishment if you 

are President?) 

     Coriolanus awaits punishment in Corioles, an 

angry crowd nearby and in lynching mood; but a lord 

of the Volscians says, “His last offenses to us/Shall 

have judicious [judicial] hearing.” Id., act 5, sc. 6. 

Unfortunately, Coriolanus then starts viciously 

insulting other Volscians, who ragefully kill him, id. 

He should probably have settled for the “judicious 

hearing.” 

     But the right to a judicial or legislative hearing, 

or investigation, can also be seen as a duty for the 

accused to submit to the legal process. Coriolanus 

died by mob lawlessness because he would not take 

the lifeline the law offered him; but a President who 

refuses to submit to the State’s judgment, who 

claims he is above criminal investigation/ 

prosecution (and who does not need a lifeline, 

because he will not be assassinated like a Coriolanus 

if he refuses to submit to government criminal 

process), still partakes of Coriolanus’ arrogance, of 

thinking he is too good for the law. And thinking you 

are too good for the law, is unfitting for an official 

whose duty is to “take care that the laws be 

faithfully executed”, U.S. Const. art. II, § 3, cl. 5. 

     So, for now, the buck stops with the Court, who 

will decide whether the President must live by the 

law, or, by contrast, he is allowed to be the living 

negation, or nemesis, of the law. 

     If the Court were to be fooled into falling for the 

un-American notion of putting the President above 

the law, Amicus is not sure how much hope there 
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would be for the Republic and its core principle of 

limited government under law. And if the First 

Citizen is permitted to be the First Criminal and 

First Abuser, sans criminal process or penalty, that 

hardly embodies “justice for all”, Pledge of Allegiance 

of the U.S., or “equal justice under law”, a concept 

under which this Court sits. 

CONCLUSION 

     The Court should not place the President above 

the criminal (or civil) law, whether during his tenure 

in office or otherwise; and Amicus humbly thanks 

the Court for its time and consideration.  

 

March 4, 2020                 Respectfully submitted,              

                                                                         

                                              David Boyle  

                                                 Counsel of Record  

                                              P.O. Box 15143 

                                              Long Beach, CA 90815  
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QuEstIOns pREsEntEd

Can a sitting President be investigated while in office 
by a State for a purely State crime he committed before 
taking office? The answer is yes. 

Can a sitting President be prosecuted while in office 
by a State for a purely State crime he committed before 
taking office? The answer is a qualified yes. The President 
has no temporary immunity from prosecution for such a 
State crime. However, the President’s defense may be 
affected by the Constitution and United States statutes. 
A court should manage the case so that important 
Presidential functions are not materially impaired. 
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IdEntIFICAtIOn OF AMICus1

eugene H. Goldberg, an attorney admitted to the 
bar of this court, has no interest or relationship with any 
party to this appeal. He specializes in construction law 
and insurance coverage. He is a student of common law 
federal constitutional separation of power jurisdictions, 
their roots in 17th-18th Century England and America, and 
American history. 

This appeal is submitted in support of respondent 
Cyrus R. Vance, Jr.

dEFInItIOns

many words in this brief are used repeatedly. They 
are defined and/or described below. 

“Constitution” means the united states Constitution. 

“DA” means the New York County District Attorney, 
an officer created by New York Constitution Article 13 
§13(b) separate from New York’s Attorney General. 

“federal” refers to a governmental system with 
independent states/provinces and a national government, 
as opposed to a unitary system in which the national 
government delegates powers to local or regional 
subsidiary governments. The united states, Canada, 

1. No counsel for a party authored this brief in whole or in 
part, and no such counsel or party made a monetary contribution 
intended to fund the preparation or submission of this brief.  
No person other than the amicus curiae made a monetary 
contribution to its preparation or submission.  The parties have 
consented to the filing of this brief.
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and australia are, for example, federal governmental 
systems. The united kingdom is a unitary government, 
even though it has devolved powers to Scotland, Wales, 
and Northern ireland. 

“foreign Head of state” means a president, prime 
minister or king of a foreign state. 

“Foreign State” means another country. 

“Head of Government” means a president, a foreign 
Head of state, or a state governor.

 “President” means the US chief executive pursuant 
to the united states Constitution.

“state” means one of the original 13 states in 1776 
and/or one of the 50 states in the united states. 

Trump is the individual, as opposed to his official 
capacity as President. 

 “us” refers to the national government in the united 
states. 

suMMARY OF ARguMEnts

The public has a right to every man’s evidence, even 
the President’s. 

A President, before taking office, may have evidence 
regarding a State crime. His becoming President has no 
bearing on his duty in his personal capacity to present his 
evidence in a State criminal investigation. Postponing his 
presentation of evidence until the President leaves office 
can have an effect on a State criminal justice system. 
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While the President may be on call every day to 
perform his Presidential functions, the demand of office 
is not unremitting. Presidents take vacations, make 
long speaking tours, and relax. under proper time 
management, the President can respond to a State 
criminal investigation. A court would use docket control 
techniques to prevent impairing Presidential functions. 

State prosecution of State crime is expressly 
recognized in the Constitution. Congress by statute allows 
State prosecution of a State crime against a US officer. 
The US officer has a defense, if he can show his actions 
were in the course of performing a US function. 

There is no executive Presidential prerogative to 
postpone giving evidence until the President is out of 
office. The Revolution rejected executive prerogative, in 
favor of equality of application of the law. 

The State criminal justice system is part of a double 
security created by the Constitution. The independent 
State criminal justice system, a bulwark against abuse, 
would be threatened if Trump’s appeal is upheld. 

ARguMEnt

I. IntROduCtIOn

A. tWO BAsIC pRInCIplEs 

First, the public has a right to every man’s evidence, 
except where protected by privilege. united states v. 
Nixon, 418 u.s. 683, 709 (1974). This applies in state and 
US courts. 
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Second, a President was not always the Head of 
Government. 

B. A CEntuRY Old NISI PRIUS pRECEdEnt

Before taking office, a Head of Government may 
commit crimes.2 

lennington small, then sitting illinois governor, was 
indicted by an Illinois grand jury in 1921 for alleged crimes 
committed when he was Illinois State Treasurer.3 small 
unsuccessfully asserted temporary immunity because 
he was the sitting governor. people v. small, (illinois 
Sangamon County Circuit Court July 27, 1921). The facts, 
argument, and nisi prius decision are reported in The 
Chicago Daily News Almanac and Year-Book for 1922 at 
522-526, https://books.google.com/books?id=JQ8fAQA
AMAAJ&pg=PA522&lpg=PA522&dq=%22purchasers 
+of+the+notes+large+profits%22&source=bl&ots=
WuUaMcAZQl&sig=ACfU3U1w1yhcVR7KgD7h5QG
UGY2R6sGitw&hl=en&sa=X&ved=2ahUKEwjv3d-
b98TnahVol3ieHww4DgaQ6aewBXoeCayQaQ#v
=onepage&q=%22purchasers%20of%20the%20notes%20
large%20profits%22&f=false.

The case generated academic writing. Note, Immunity 
of State Executive from Arrest, 35 Harv. L. Rev. 185 
(1921); 93 Central L. J. 111, 149, 237 (1921); 54 Chicago 
Legal News 51, 54 (1921). Periodicals commented. 

2.  Lesotho’s Thomas Thabane, prime minister since June 
2017, was indicted on February 20, 2020. He was charged with 
involvement in the murder of his estranged wife 2 days before he 
assumed office. 

3.  The crimes involved misuse of State funds. 
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Small was acquitted. Illinois then sued Small, still 
in office, to account for interest earned on Illinois funds. 
people v. small, 319 ill. 437, 150 N.e. 435 (1925). 

The Harvard Law Review Note analyzes well many 
issues on this appeal.

C. IMMunItY FOR FOREIgn HEAds OF 
stAtE —A sHORt IntERnAtIOnA l 
COMpARIsOn 

In courts in the United States, temporary immunity 
is accorded a Foreign Head of State; wei ye v. Zemin, 
383 f3d 620, 625-627 (7th Cir. 2004); Foreign State 
ambassadors; Vienna Convention on Diplomatic Relations 
Article 29 (1961); and their families.4 Vienna Convention 
on Diplomatic Relations Article 36 (1961). This is based 
on international comity.

No comity exists between the US and the States. The 
US has indicted 8 sitting State governors.5 No state has 
indicted a sitting President.

Temporary immunity is conferred by at least 32 
Foreign State constitutions on current and former Foreign 
Heads of State. Immunity From Prosecution for Former 

4.  Here, protection is sought for family, business affiliates, 
and trusts. If Trump succeeds personally, the Court must 
determine whom else is protected. 

5.  John Quitman, 1851, Mississippi; Warren McCray, 1924, 
Indiana; Richard Leche, 1939, Louisiana; Marvin Mandel, 1977, 
Maryland; Jim Guy Tucker, 1996, Arkansas; Fife Symington, 1997, 
Arizona; Rod Blagojevich, 2009, Illinois. 
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presidents, library of Congress, https://www.loc.gov/law/
help/immunity-from-prosecution/index.php. 

Not mentioned is Nigeria Constitution §308(1) 
(1999).6 Applying a narrow construction, the Nigerian 
Supreme Court held the section did not bar investigation. 
Fawehinmi v. Inspector-General, (2002) 5 s.C. (pt. 1) 63 
(Sup. Ct. Nigeria). Policy reasons offered deserve mention.

That a person protected under Section 308 …, 
going by its provisions, can be investigated by 
the police for an alleged crime or offence is, in 
my view, beyond dispute. To hold otherwise 
is to create a monstrous situation whose 
manifestation may not be fully appreciated 
until illustrated. i shall give three possible 
instances. Suppose it is alleged that a Governor, 
in the course of driving his personal car, 
recklessly ran over a man, killing him; he 
sends the car to a workshop for the repairs 
of the dented or damaged part or parts. or 
that he used a pistol to shoot a man dead and 
threw the gun into a nearby bush. or that he 
stole public money and kept it in a particular 
bank or used it to acquire property. Now, if the 
police became aware, could it be suggested in 
an open and democratic society like ours that 
they would be precluded by Section 308 from 

6.  appendix a. §308 grants temporary immunity to 
sitting governors and presidents. Nigerians debate the merits 
and demerits of the section. E.g., Olasunkanmi and Agulanna, 
Interrogating the Immunity Clause and Democratic Governance in 
Nigeria, 4(7) Journal Advances in Social Science and Humanities 
181 (2018).
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investigating to know the identity of the man 
killed, the cause of death from autopsy report, 
the owner of the car taken to the workshop and 
if there is any evidence from the inspection 
of the car that it hit an object recently, more 
particularly a human being; or to take steps to 
recover the gun and test for ballistic evidence; 
and generally to take statements from eye-
witnesses of either incident of killing. Or to 
find out (if possible) about the money lodged 
in the bank or for acquiring property, and to 
get particulars of the account and the source 
of the money; or of the property acquired? The 
police clearly have a duty …to do all they can 
to investigate and preserve whatever evidence 
is available. The evidence or some aspect of it 
may be the type which might be lost forever 
if not preserved while it is available, and in 
the particular instances given it can be seen 
that the offences are very serious ones which 
the society would be unlikely to overlook if it 
had its way. The evidence may be useful for 
impeachment purposes … It may no doubt 
be used for prosecution of the said incumbent 
Governor after he has left office. But to do 
nothing under pretext that a Governor cannot 
be investigated is a disservice to the society. 7

7.  Accord, Rotunda, May 13 1998 Memorandum to Kenneth 
starr at 49-51, https://digitalcommons.unl.edu/cgi/viewcontent.cg
i?article=1032&contect=usjusticematls . A New York grand jury, 
under New York Criminal Procedure Law §190.85, could petition/
report findings to Congress under Constitution First Amendment.
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Temporary immunity is sometimes conferred, by 
domestic statute, on Foreign Heads of State. Some statutes 
have been struck down. Quigley, Immunity, Italian Style: 
Silvio Berlusconi Versus The Italian Legal System, 34 
Hastings Internat’l & Comp. L. Rev. 435 (2011). 

d. tHE KIng’s IMMunItY In EnglAnd 

immunity from being a witness and arrest is part 
of the King’s prerogative. “The King can do no wrong.”8 
Blackstone opined the King in the exercise of his 
prerogative was irresistible and absolute. if prerogative 
were exercised to the “grievance or dishonor of the 
kingdom”, he was immune. Blackstone, Commentaries on 
the law of england *243(1753) citing Locke, an essay 
Concerning the True Original Extent and End of Civil 
Government §205 at 344-345 (4th ed. 1713). Locke felt 
it is better for a few to suffer than to allow the head of 
government to be exposed. According to Blackstone, the 
King’s exercise of prerogative was unreviewable. 

A later text opined that the King’s immunity was 
based on the “dignity of the sovereign and the safety of 
the state…” Chitty, The law of The prerogative of the 
Crown 374 (1820). 

“Dignity” reflected the King’s place in government. 
The King is the fount of justice. Criminal prosecution is 
in the King’s courts and in the King’s name. “Safety” 
reflected police and/or defense powers. 

8.  The maxim has four meanings. seidman, The origins 
of Accountability: Everything I Know About The Sovereign’s 
immunity, i learned from king Henry iii, 49 st. louis u.l.J. 
393, 396 (2005).
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Prerogative is construed narrowly. It does not abridge 
third party rights. Thomas v. sorrell, 124 eng. rep. 1098 
(K.B. 1674); Nenner, By Colour of law 90-99 (1975). after 
1689, prerogative did not permit statute to be suspended 
or dispensed with (unless allowed by statute). Schwoerer, 
The Declaration of Rights 1689 at 59-64 (1981); English 
Bill of Rights, 1 William & Mary Sess. 2 c 2.

E. IMMunItY OF tHE pRInCE OF WAlEs 
BEFORE BECOMIng KIng And tHE 
Qu E st IOn  OF  I M M u n I t Y  A F t ER 
BECOMIng KIng FOR COnduCt BEFORE 
BECOMIng KIng

Until the Prince of Wales became King, he had no 
immunity. in the early 15th Century, the Prince of Wales 
(the future Henry V) was jailed for contemptuous conduct 
in the immediate presence of William Gascoyne, the Chief 
Justice of England. Mackintosh, 1 The History of england 
351 (1830); Coke’s Third institutes of the law of england 
at 225; Shakespeare, Henry IV, Part II, Act V. Scene II 
lines 64-122. 

The Prince of Wales testified in 1891 in the Baccarat 
Case. lowndes, H.R.H. The Prince of Wales 131 (1898). 
He became King in 1901. 
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All, peers and commoners, are equal before the law9 
--except for the King.

The King’s special status raises an interesting 
question. What of his conduct before becoming King, not 
raised until after becoming King? The issue arose (as to 
witness immunity) because in 1623 (regarding the Spanish 
Match), the Prince of Wales (the future Charles I) secretly 
traveled to Madrid to woo the King of Spain’s daughter. 
The Earl of Bristol, England’s ambassador to Spain, tried 
to negotiate a marriage contract with Spain. The Prince 
refused to become a Catholic. His romantic suit failed. 
The Prince became King in 1625. In 1626, the Earl was 
indicted (during Parliament) in the House of Lords for 
treason for trying to convert the Prince. The Earl asked 
if Charles I (the principal accuser) would testify, or would 
royal prerogative bar this. after debating the issue, the 
House of Lords asked the English judges to rule. Gardiner, 
Notes of the Debates in the House of lords 185-186 (1889); 
British History Online, Historical Collection; 1626, May, 
https://www.british-history.ac.uk/rushworth-papers/vol1/
pp248-302. Charles I ordered the judges to abstain as it 
would affect royal prerogative. Gardiner, Notes of the 
Debates in the House of lords 191 (1889). see generally 
watson, ii Constitution of the united states 1021-22 

9.  Dicey, Introduction to the Law of the Constitution at 198 
(1885) says:

[The rule of law] means … equality before the law, or 
the equal subjection of all classes to the ordinary law 
of the land administered by Law Courts; the ‘rule of 
law’ in this sense excludes the idea of any exemption of 
officials or others from the duty of obedience to the law 
which governs other citizens or from the jurisdiction 
of the ordinary tribunals….
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(1910). The indictment abated when Charles I dissolved 
parliament. 

The Earl’s case, viewed from an American lens, 
involved capacity. The Prince had one capacity as a natural 
human being. When King, he had two capacities: one body 
natural and one body politic. Kantorowicz, The King’s Two 
Bodies at 7-23 (1985). The Earl faced a treason charge 
punishable by death based upon the unsworn statement 
of his accuser--the Prince of Wales in 1623, then King 
Charles i in 1626. This involved the natural body. The 
body politic required dignity—it would be unseemly for 
the King, the source of justice, to descend from the throne 
to testify under oath, subject to prosecution in the King’s 
name for perjury. The judges ought to have weighed the 
competing policies.10 

The President has two capacities: official and 
personal/unofficial. Jones v. Clinton, 72 f.3d 1354, 1359 
(8th Cir. 1996), rev’d on other grounds, 520 u.s. 681 (1997). 
The President is not the source of justice, especially not 
in State courts. Conduct before becoming President is 
within his unofficial capacity. Id.; cf. people v. small, 319 
ill. 437, 150 N.e. 435 (1925). 

II  dIstRACtIOn –tHE dEMAnd OF OFFICE Is 
nOt unREMIttIng

Beginning with George washington, presidents 
absented the seat of government for months. Henderson, 

10.  For a 1909 case raising King as witness issues, see Smith, 
The Missing Witness? George V, Competence and Compellability 
and The Criminal Libel Trial of Edward Frederick Mylius, 33 
Journal of legal History 209 (2012). 
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George Washington’s Southern Tour  1791 (1923) 
(Philadelphia departure March 21, 1791, return to Mt. 
Vernon June 12, 1791). Mail did not reach him for a month. 

Air conditioning not being invented, fear of disease 
(e.g., Philadelphia’s yellow fever in summers in the 1790s, 
cholera in Washington in the 1830s and thereafter) 
persuaded Congress to adjourn for summer months. 
presidents also left. examples follow. 

John adams--left philadelphia July 25, 1798, 
rosenfeld, American Aurora at 199-200 (1997), 
arrived in Newark on July 27, 1798, id. at 200, 
returning November 1798, Channing, iV a 
History of the united states 194 (1917);

James monroe--June 1, 1817 to september 15, 
1817, waldo, The Tour of James monroe (1818); 

Andrew Jackson--trips to Tennessee in 1830, 
1832, 1834, and 1836, Hannaford, presidential 
retreats 42 (2012), Green, on Tour with 
President Andrew Jackson, 36 New England 
Quarterly 209 (1963), Spence, Andrew Jackson 
Donelson: Jacksonian and Unionist 48-50, 67, 73 
(2017) (trip to Hermitage each way 3-4 weeks); 

martin Van Buren--left about July 1, 1839 
returned mid-October 1839 from trip to 
kinderhook, Ny, Calendar of the papers of 
martin Van Buren 387-392; 

rutherford B. Hayes--left home in Canton, ohio 
for western tour September 1, 1880-October 
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30, 1880 returning to Canton, ohio, Davison, 
Travels of president rutherford B. Hayes, ohio 
History Journal, https://resources.ohiohistory.
org/ohj/browse/displaypages.php?display[]=00
80&display[]=60&display[]=72;

warren G. Harding--left washington on June 
20, 1923 for a western tour including a trip to 
Alaska, Telecommunications History Group, 
https://www.telcomhistory.org/santee.shtml, 
expecting to return in late August, 1923, died 
in San Francisco on August 2, 1923;

Calvin Coolidge--1924, 1925, 1926, 1927, 1928, 
ferrell, The Coolidge summer white Houses, 
https://www.coolidgefoundation.org/blog/6661/. 

early presidents, absenting from the seat of 
government, transacted government business by mail. 
Means of communication changed. For example, Woodrow 
Wilson departed the United States for the Versailles Peace 
Conference on December 4, 1918, returned on February 
24, 1919, departed again on March 5, 1919, and returned 
finally on July 8, 1919. US Department of State Office of 
the Historian, Travels of the president woodrow wilson, 
https://history.state.gov/departmenthistory/travels/
president/wilson-woodrow. while away, wilson dealt with 
government business by wireless and cable. Woodrow 
Wilson, State of the Union Address December 2, 1918, 
http://www.let.rug.nl/usa/presidents/woodrow-wilson/
state-of-the-union-1918.php. The President’s absence from 
the seat of government does not interrupt his undertaking 
the business of government. watson, ii Constitution of the 
united states 1010-11(1910). 
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When away, Presidents relaxed. Andrew Jackson rode 
his horse at the Hermitage. Grover Cleveland fished in the 
Adirondacks. Lyndon Johnson drove his car in the Texas 
foothills.11 others golfed. 

John marshall stated 

If, upon any principle, the president could be 
construed to stand exempt from the general 
provisions of the constitution, it would be, 
because his duties as chief magistrate demand 
his whole time for national objects. But it is 
apparent that this demand is not unremitting… 

united states v. Burr, 25 f. Cas. 30, 34 (D. Va. 
1807)12

The nation may require the President be available 
every day to perform Presidential functions; it does 
not require he perform Presidential functions every 
minute. Time management permits response to a state 
investigation. 

11.  There is a story, attributed to robert Caro, that president 
lyndon Johnson was stopped in the Texas foothills outside of 
Austin for speeding, but was not ticketed. When realizing who 
he stopped, the policeman said “My God!” LBJ said “You better 
remember that.”

12.  Clinton v. Jones, 520 U.S. 681, 689 (1997) commented but 
neither rejected nor accepted the remark. 

From the Desk of

Stuart Levine
sltax@taxation-business.com



15

III. dIsCRI MI nAt ORY En FORCEM En t:  A 
dEFEnsE tO CRIMInAl CHARgEs But nOt 
An InVEstIgAtIOn 

Politically motivated prosecution is a rare defense 
after indictment. Clear and convincing evidence must be 
shown to displace the presumption that a prosecutor acted 
lawfully. Reno v. American-Arab Anti-discrimination 
Committee, 525 U.S. 471, 489 (1999); wayte v. united 
states, 470 u.s. 598, 607-08 (1985). 

The DA’s statutory authority to investigate is neutral 
in content, not aimed at any sitting US official much less 
aimed at the President. Trump argues discrimination in 
application. This requires a greater factual showing than 
Trump provided. 

After the subpoenaed documents are produced, the 
State grand jury may indict conspirators. The indictment 
may refer to Trump as a co-conspirator obliquely.13 Trump 
may not be indicted.

The discrimination defense is therefore not ripe. 

IV.  COnstItutIOn ARtIClE I §3 ClAusE 7 
COnCERns HOusE IMpEACHMEnt And 
sEnAtE tRIAl, nOt A stAtE InVEstIgAtIOn 

Constitution Article I §3 clause 7 deals with the US 
senate. it also deals with a partial overlapping of us 
judicial power. The US House and US Senate are granted 
a small aspect of US judicial power—impeachment and 

13.  Presidents have been described obliquely as co-
conspirators in US indictments, but not indicted.
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trial of US officers. The Senate is somewhat analogous to 
the House of Lords in the process. But the House of Lords, 
after conviction at the impeachment trial, can also impose 
fines, imprisonment and death. Story, 2 Commentaries 
on the Constitution of the united states §782 (1833). 
Constitution Article I §3 clause 7 denies the Senate such 
power; US judicial power is otherwise committed to courts 
pursuant to US Constitution Article III. 

There is little mention of States in Constitution Article 
I §3 except in State election of Senators. Clause 7 does not 
discuss States in the impeachment process. 

There is a reason why states are not mentioned: a 
US officer committing a State crime is not necessarily 
committing an impeachable offense. Story, 2 Commentaries 
on the Constitution of the united states §799 at 270 
(1833) citing Rawle, a View of the Constitution 215 (1829) 
describes this stating: 

In general, those offenses, which may be 
committed equally by a private person, 
as a public officer, are not the subjects of 
impeachment. Murder, burglary, robbery, and 
indeed all offenses not immediately connected 
with office, except the two expressly mentioned, 
are left to the ordinary course of judicial 
proceeding.14 

For crimes which are not subject to impeachment, State 
courts can take cognizance. Prosecution of such State 
crimes need not await until the President left office. 

14.  Professor Dershowitz’s argument at the 2020 President’s 
impeachment trial. 
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History supports this conclusion. When Story and 
rawle wrote, the us Criminal Code was thin. see story 
2, Commentaries on the Constitution of the united states 
§794 at 264 (1833). States prosecuted most crimes. Since 
the Civil war, the us Criminal Code ballooned. Cf. 
Gamble v. united states, 139 s. Ct. 1960, 1980 n.1 (2019) 
(Thomas, J., concurring). 

V.  supREMACY IssuEs 

The issue revolves around intergovernmental 
immunity (overlapping jurisdictions) between US and 
a state. McCulloch v Maryland, 17 u.s. 316, 426-27 
(1819). This issue arises in federal Foreign States; Dixon, 
Limiting The Doctrine of Intergovernmental Immunity, 9 
Queensland Univ. Tech. L.J. 1, 10-13 (1993); but does not 
arise in modern unitary foreign states. 

The Supremacy Clause addresses the issue of 
overlap. The Constitution and law passed by Congress 
prevail over state law. as to temporary immunity, there 
is no law passed by Congress. The Constitution does not 
contain express language giving the President temporary 
immunity. 

On the other hand, there is express constitutional 
language that a State can prosecute State crimes. The 
fugitive clause in Constitution Article IV § 2 clause 2 
provides “A person charged in any State with treason, 
felony, or other crime…” The greater power, prosecution, 
implies the lesser, investigation.

Congress has not generally exempted US officers 
from State court criminal process for State crimes. 
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united states v. kirby, 74 u.s. 482, 486 (1868). Thus, 
President Grant was arrested in the District of Columbia 
for speeding while driving his horse and buggy. Grant 
posted a bond and did not defend. Bell, The Presidency: 
Office of Power 75 (1967); WTOP News October 6, 2012, 
https://wtop.com/news/2012/10/dc-police-once-arrested-
a-us-president-for-speeding/

The question is whether the US officer is charged 
for a crime while performing a US function. If US law 
authorized the US officer’s action, US law excused him 
(the “Excuse Defense”). Another defense flows from 
Cunningham v. Neagle, 135 u.s. 1 (1890): the defense 
is that US law authorized the US officer to perform the 
actions and they were necessary and proper to fulfilling 
his US duties. Municipal traffic offense cases contain the 
best analysis. united states v. Hart, 26 fed. Cas. 193 (Cir. 
Ct. Pa. 1817) (Bushrod Washington, J.); see Johnson v. 
state of maryland, 244 u.s. 51 (1920). 

The Excuse Defense (as expanded by Congress) 
is found today in 28 U.S.C. §1442. After the US officer 
pleads the Excuse Defense, a criminal prosecution can 
be removed to US District Court for trial on the Excuse 
Defense. The removal statute is Congress’s judgment on 
when and under what circumstances a State investigatory 
subpoena to a US official becomes reviewable. 

US regulation (regarding municipal traffic offenses) 
recognizes the Excuse Defense. 41 CFR §§102-34.235, 
102-34.245 (US official use of US owned vehicles).15 

15.  appendix B.
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Trump does not assert the Excuse Defense. He 
contends that his current US office accords temporary 
immunity for past personal acts. This is without basis. 
Before taking the presidential oath, Trump was a New 
York citizen, duty bound to comply with New York criminal 
law. see Pirrie v. McFarlane, 36 Commw. l. rep. 170, 219 
(High Court australia 1925). The presidential oath is not 
like baptismal holy water; the oath does not temporarily 
immunize from prior sins.16

Trump argues that threat of state investigation for 
past personal conduct will divert his attention and cause 
hesitancy in the fearless performance of Presidential 
duties. Cf. Nixon v. Fitzgerald, 457 us 731 (1982). He 
confuses personal/private conduct with official conduct. 
Conduct occurring before becoming President was on his 
own behalf and benefitted him personally. After assuming 
office, Trump’s official conduct is on behalf of and benefits 
the nation. undampened ardor in performing arguably 
official actions is therefore protected.17 Trump v. Zervos, 
171 a.D.3d 110, 121-22, 94 N.y.s.3d 75, 83 (2019), appeal 
pending (immunities are grounded in nature of function 
performed, not identity of actor who performed it). 

There is another policy reason for denying Trump’s 
implied form of immunity. Trump resurrects absolute 
executive prerogative. 

16.  Cf. Kantorowicz, The King’s Two Bodies 12 n.9 (1985) 
describing apologia for Byzantine Emperor John Tzimisces (929-
976) who assumed office by murdering predecessor. 

17.  Conduct on behalf of the US while President-elect might 
be retroactively ratified.
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There is a historical presumption in America against 
any form of constitutional executive prerogative, unless 
expressly stated. Thomas Paine’s Common sense, first 
published in late 1775, decried the King.18 The Declaration 
of Independence denounced prerogative exercised 
by royal governors and the king. Between 1776 and 
1786, New york, maryland, and Virginia in their new 
constitutions abolished all executive prerogatives.19 other 
States severely curtailed executive prerogatives. The 
Constitution expressly stated few executive prerogatives, 
abolished others or blended them by involving the us 
Senate and/or US House in the checking process or by 
allowing executive action to be overruled. 

The court in which the State crime is prosecuted must 
manage the case with due respect to the office and the 
circumstances using its inherent docket control power. See 
Clinton v. Jones, 520 U.S. 681, 706-07 (1997). The court 
must assess, inter alia, the charge (e.g., misdemeanor, 
felony, malum prohibitum, traffic offense, parking ticket, 
littering) against the possible punishment (e.g., penalty, 
fine, injunction, imprisonment). 

Management requires awareness that Presidential 
functions may be affected. A President can only be 
removed from office by the Senate. One State by 
prosecution cannot displace the President. Therefore, a 

18.  “[T]hat so far as we approve of monarchy, that in America 
THe law is kiNG.” paine, Common sense 67 (1776). 

19.  The Constitutions of the several independent states 
of America published by order of Congress 94 (New york), 166 
(maryland), 178 (Virginia) (1786).
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State cannot imprison20, impose corporal punishment21, 
nor execute a sitting President.

Presidential functions affecting the “safety of the 
[nation]” may be involved. George washington, as 
Commander in Chief, led troops to put down the 1794 
Whiskey Rebellion. A pending war or police action may 
require Presidential oversight. On the other hand, Wilson 
attended the Versailles Peace Conference in 1919 while 
American doughboys skirmished with Bolsheviks in 
Archangel, Russia. 

Other Presidential functions can be postponed. 
Constitution Article II §3 provides the President shall 
from time to time give information to Congress as to the 
state of the union. presidents today personally address 
Congress. past presidents submitted a written address. 
The Constitution omits any particular date.

The factors considered will depend upon the 
circumstances. See Wigmore, Evidence  §2371(d) 
(testimony of executive). 

Amicus will not repeat other policy reasons recited in 
Respondent’s merits brief, but will add a few additional 
ones. A State has a compelling interest in the speedy 
prosecution of its criminal laws. Justice delayed may be 
justice denied. Court ordered restitution and reparation 

20.  To the contrary, An Open Season for Governors, The New 
Republic, August 24, 1921, at 339 (“[P]rison as a seat of government 
has great advantages in a democracy…”). 

21.  To the contrary, England’s Henry II voluntarily subjected 
himself to scourging by Canterbury’s bishops and monks in 1174. 
This was penance for Saint Thomas Becket’s death in 1170.
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to third parties under New york penal law §60.27 may 
be delayed. To the extent that third parties depend upon 
adjudged criminal findings to pursue their own remedies 
against Trump and others, remedies will be delayed. The 
interplay between State and US crime, if any, cannot 
be explored until an indictment is filed. E.g., 18 U.S.C. 
§§659-660. 

VI.  EnFORCEMEnt Is nOt An IssuE 

a deep issue lurks. if a us Court issues an order 
against Trump, can the order be enforced? Some believe 
the judicial function involves, at its most basic, declaring 
the law. Compliance and enforcement are two further 
aspects. Compare Glidden Co. v. Zdanok, 370 u.s. 530, 
568-571 (1962) (Harlan, Brennan, Stewart, concurring); 
Texas v. New Mexico, 482 U.S. 124, 131 (1987); and Virginia 
v. west Virginia, 246 U.S. 565 (1918); with mississippi v. 
Johnson, 71 u.s. 475, 499 (1866). 

unlike united states v. Nixon, 418 u.s. 683 (1974), the 
records are in the possession of a third party, Mazars USA 
LLP. Mazars USA LLP agreed to comply with an order. 

Trump, the plaintiff, sought the aid of a us Court. 
Trump, in Complaint and amended Complaint ¶8, sought 
a declaratory judgment under 28 U.S.C. §2201. Trump 
also sought an injunction. He who seeks Equity must be 
prepared to do Equity. In mississippi v Johnson, 71 u.s. 
475 (1866), the president was defendant. 

Whether a US Court’s order is enforceable against 
Trump is not an issue here. 
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COnClusIOn

The Constitution created checks and balances between 
the 3 US branches of government. It also created checks 
and balances between the US and the States. 

In the compound republic of America, the 
power surrendered by the people is first divided 
between two distinct governments, and then 
the portion allotted to each subdivided among 
distinct and separate departments. Hence 
a double security arises to the rights of the 
people, the different governments will control 
each other, at the same time that each will be 
controlled by itself. 

madison, federalist papers No. 51 

This Court recognizes the States’ role in checks and 
balances. “A healthy balance of power between the States 
and the federal government [reduces] the risk of tyranny 
and abuse from either front”. murphy v. NCaa, 138 s. 
Ct. 1461, 1477 (2018). 

A State justice system’s independence is a bulwark 
against abuse. 

The DA is a State officer. The President does not 
appoint and the US Senate does not confirm the DA. The 
DA, not the US Attorney, investigates State crimes. The 
DA, not the US Attorney, empanels and presents evidence 
of State crimes to a State grand jury. 
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The President has no control over a State’s investigation 
of a purely State crime. 

The president does not appoint and the senate does 
not confirm a State judge. The President (and Congress) 
cannot reduce or increase a State judge’s salary to 
punish or reward. The US House cannot impeach and 
the US Senate cannot try a State judge. A State judge is 
independent of the president and Congress. 

The President cannot unilaterally suspend State 
enforcement of, or dispense with State prosecution of, 
State criminal laws. 

If a New York grand jury indicts, the DA, not the US 
Attorney, prosecutes an accused for a New York crime 
before a State jury or a State judge. The State judge 
imposes sentence. 

The President has no control over a State’s prosecution 
of a purely State crime. 

The president has no temporary immunity from a 
State investigation of a State crime arising out of his 
personal conduct before he was President. His prior 
conduct is not absolved by the Presidential oath.

If a President is indicted for a purely State crime, he 
can assert as a defense the excuse that he was authorized 
by the Constitution or us law. The issue will be tried by 
the United States District Court. 

 If Trump’s appeal were granted, it would upset 
this “healthy balance between the States and federal 
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eugene h. goldberg
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government.” The President’s invoking temporary 
immunity could block State prosecution of State crimes 
committed by the President’s associates before the 
President took office.

The District Attorney for New York County should 
therefore be allowed to proceed with his investigation 
pursuant to a duly authorized grand jury subpoena issued 
to Mazars USA LLP. 

Respectfully submitted,

March 4, 2020

From the Desk of

Stuart Levine
sltax@taxation-business.com



APPENDIX

From the Desk of

Stuart Levine
sltax@taxation-business.com



Appendix

1a

Appendix — stAtutes And  
other regulAtions

nigeriA Constitution (1999) §308

(1) Notwithstanding anything to the contrary in this 
Constitution, but subject to subsection (2) of this section 
- (a) no civil or criminal proceedings shall be instituted or 
continued against a person to whom this section applies 
during his period of office; (b) a person to whom this 
section applies shall not be arrested or imprisoned during 
that period either in pursuance of the process of any court 
or otherwise; and (c) no process of any court requiring 
or compelling the appearance of a person to whom this 
section applies, shall be applied for or issued: Provided 
that in ascertaining whether any period of limitation has 
expired for the purposes of any proceedings against a 
person to whom this section applies, no account shall be 
taken of his period of office. 

(2) The provisions of subsection (1) of this section shall not 
apply to civil proceedings against a person to whom this 
section applies in his official capacity or to civil or criminal 
proceedings in which such a person is only a nominal party.

(3) This section applies to a person holding the office 
of President or Vice-President, Governor or Deputy 
Governor; and the reference in this section to “period of 
office” is a reference to the period during which the person 
holding such office is required to perform the functions 
of the office. 
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41 CFr § 102–34.235 Am i bound by state and local 
traffic laws?

Yes. You must obey all motor vehicle traffic laws of the 
State and local jurisdiction, except when the duties of your 
position require otherwise. You are personally responsible 
if you violate State or local traffic laws. If you are fined 
or otherwise penalized for an offense you commit while 
performing your official duties, but which was not required 
as part of your official duties, payment is your personal 
responsibility.

41 CFR § 102–34.245 Who pays for parking fines?

If you are fined for a parking violation while operating a 
Government motor vehicle, you are responsible for paying 
the fine and will not be reimbursed.
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INTEREST OF AMICI CURIAE1 

Amici previously served in the Department of Jus-
tice (DOJ), including the Office of Legal Counsel 
(OLC), a component of DOJ responsible for providing 
legal advice to the President and executive branch 
agencies.  As former DOJ officials, amici are familiar 
with the positions that DOJ has taken over time on 
questions related to the amenability of the President 
to criminal process while in office, and they have a 
strong interest in ensuring that DOJ’s views are accu-
rately presented to this Court.  While DOJ has taken 
the position that the President is immune from indict-
ment and criminal prosecution while in office, it has 
never taken the position that presidential immunity 
prevents compliance with a pre-indictment third-party 
grand jury subpoena simply because the grand jury’s 
investigation relates to the President.  To the contrary, 
DOJ memoranda and briefs—including a number of 
OLC opinions—have repeatedly emphasized the pro-
priety of grand jury investigations related to the Pres-
ident even while he is in office, and they have also sug-
gested that the President himself could have to comply 
with judicial subpoenas while in office. 

A full listing of amici is provided in the Appendix. 
 

 
1 The parties have consented to the filing of this brief, and 

their letters of consent have been filed with the Clerk.  Under 
Rule 37.6 of the Rules of this Court, amicus states that no counsel 
for a party authored this brief in whole or in part, and no counsel 
or party made a monetary contribution intended to fund the prep-
aration or submission of this brief.  No person other than amicus 
or its counsel made a monetary contribution to its preparation or 
submission. 
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INTRODUCTION AND  
SUMMARY OF ARGUMENT 

On August 29, 2019, the Manhattan District Attor-
ney’s Office served a grand jury subpoena on the ac-
counting firm Mazars USA LLP (“Mazars”) for a vari-
ety of financial records relating to the President and 
entities owned by the President.  The President sued 
in federal court seeking to enjoin Mazars from comply-
ing with the subpoena.  According to the President, he 
enjoys an absolute immunity from all criminal pro-
cess—an immunity so sweeping that it not only pre-
vents him from being indicted or criminally prosecuted 
while in office, but also prevents a third party like 
Mazars from complying with a pre-indictment grand 
jury subpoena simply because the matters under in-
vestigation pertain to the President. 

In making this claim, the President relies heavily 
on a number of Department of Justice (DOJ) memo-
randa and briefs concerning the President’s amenabil-
ity to criminal process.  According to the President, it 
“has been the consistent position of the Justice Depart-
ment for nearly 50 years” that the President cannot 
“be subjected to criminal process” until “he leaves of-
fice.”  Pet’r Br. 16; see id. at 20-21, 23, 29-30, 32-34, 37, 
39, 42 (citing various Department memoranda).   

That contention is demonstrably false.  The DOJ 
memoranda and briefs upon which the President relies 
do not stand for nearly so broad a proposition.  To the 
contrary, they consistently explain that any claim of 
presidential immunity must be subject to a balancing 
test that weighs the importance of the criminal process 
at issue against any effect on the President’s ability to 
fulfill his constitutional functions.  Applying that 
standard, some of these documents have taken the po-
sition that a sitting President is immune from 
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indictment and criminal prosecution—a question not 
presented by this case and on which amici take no po-
sition.  See Pet. App. 25a (noting that the question “of 
whether the President may be indicted . . . is not pre-
sented by this appeal”).  The Department has never 
even suggested, let alone concluded, that presidential 
immunity bars a third party from complying with a 
pre-indictment grand jury subpoena simply because 
the investigation relates to the President.  Even in this 
case, the Solicitor General has not taken such a radical 
position, arguing that “this Court need not resolve that 
question to decide this case,” DOJ Br. 25, and instead 
arguing that the fact that this case involves a state 
grand jury subpoena requires the District Attorney to 
satisfy some “heightened standard of need,” id. at 26.    

Indeed, the Department’s position has consistently 
been much more limited than the President acknowl-
edges.  In a 1973 memorandum considering the Presi-
dent’s amenability to judicial subpoenas more gener-
ally, the Office of Legal Counsel (OLC) endorsed “Chief 
Justice Marshall’s view that the president is not ex-
empt from judicial process, in particular the judicial 
power to compel anyone to give testimony.”  Memoran-
dum from Robert G. Dixon, Jr., Assistant Att’y Gen., 
Office of Legal Counsel, Re: Presidential Amenability 
to Judicial Subpoenas 5 (June 25, 1973) (“Judicial 
Subpoenas Memo”).  Though the memorandum sug-
gested that the President’s special role in our constitu-
tional system may merit accommodations—like being 
permitted to testify by way of deposition or through 
written interrogatories, for instance—the memoran-
dum pointedly disclaimed any across-the-board im-
munity from judicial subpoena for the President.  Ra-
ther, it explains, “the subpoenaing of a President in-
volves a number of complex issues depending on the 
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circumstances in which and the purposes for which the 
subpoena is issued.”  Id. at 13. 

Moreover, even as the Department has taken the 
position that the President is immune from indictment 
and criminal prosecution while in office given his 
unique role in our constitutional scheme, it has never 
suggested that that immunity allows the President to 
prevent a third party from complying with a pre-in-
dictment grand jury subpoena.  To the contrary, DOJ 
has repeatedly indicated that the President can be sus-
ceptible to at least some criminal process while in of-
fice.  For instance, in a different 1973 memorandum 
concluding that the President is immune from indict-
ment and criminal prosecution, OLC rejected the no-
tion that “the President is absolutely immune from the 
jurisdiction of the courts in regard to any kind of 
claim.”  Memorandum from Robert G. Dixon, Jr., As-
sistant Att’y Gen., Office of Legal Counsel, Re: Amena-
bility of the President, Vice President and other Civil 
Officers to Federal Criminal Prosecution while in Of-
fice 24 (Sept. 24, 1973) (“Criminal Prosecution Memo”).  
Rather, OLC explained, the “proper approach is to find 
the proper balance between the normal functions of 
the courts and the special responsibilities and func-
tions of the Presidency.”  Id.   

Indeed, another Department of Justice office—the 
Watergate Special Prosecutor’s office—concluded that 
even if the President is immune from indictment while 
in office, his immunity does not preclude naming the 
President as an “unindicted co-conspirator under the 
traditional grand jury power to investigate and charge 
conspiracies that include co-conspirators who are not 
legally indictable,” U.S. Reply Br., United States v. 
Nixon, 418 U.S. 683 (1974), Nos. 73-1766 and 73-1834, 
1973 WL 159436, at *16 (Jaworski Brief) (emphasis 
omitted).  In that way, the Department has explicitly 
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condoned grand jury investigations of the President, 
even if any indictment resulting from such an investi-
gation must be postponed until after the President has 
left office. 

Finally, a 2000 OLC memorandum reiterating the 
Department’s position that the President is immune 
from indictment and criminal prosecution equally re-
affirmed that the Department’s position “did not de-
pend upon a broad contention that the President is im-
mune from all judicial process while in office.”  A Sit-
ting President’s Amenability to Indictment and Crimi-
nal Prosecution, 24 Op. O.L.C. 222, 239 n.15 (Oct. 16, 
2000) (“Moss Memorandum”).  In fact, even though 
OLC concluded that the President was immune from 
indictment while in office, it nonetheless indicated 
that “[a] grand jury could continue to gather evidence 
throughout the period of immunity.”  Id. at 257 n.36.  
That observation was critical to the Department’s rea-
soning.  As the memorandum explained, postponing 
indictment until after a President has left office will 
not lead to “a prejudicial loss of evidence in the crimi-
nal context” because of the continued work of the grand 
jury while the President is in office.  Id. 

Thus, none of the various memoranda and briefs 
produced by DOJ concerning the President’s immunity 
from criminal process suggests that presidential im-
munity “bar[s] the enforcement of a state grand jury 
subpoena directing a third party to produce non-privi-
leged material, even when the subject matter under 
investigation pertains to the President.”  Pet. App. 
15a.  Rather, if this Court were to follow the DOJ ap-
proach, it would ask whether requiring Mazars to com-
ply with the subpoena in this case would prevent the 
President from fulfilling his constitutional functions.  

The answer to that question is plainly no.  The 
President is not required to do anything in response to 
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this subpoena because it is directed at Mazars, not 
him.  Moreover, Mazars’ compliance with the subpoena 
will not require the same energy and attention as re-
sponding to criminal charges or preparing for trial—if 
it requires any attention of the President at all.  Fur-
ther, the stigma associated with complying with a sub-
poena is far less than the stigma of criminal indict-
ment, and less even than being named as an unin-
dicted coconspirator—something the Department has 
made clear is permissible while the President is in of-
fice.   

In short, while amici may have a diversity of views 
about how exactly questions about presidential im-
munity should be analyzed and in what contexts im-
munity will apply, they all agree on this: applying the 
same standard the Department has consistently ap-
plied in analyzing questions of this type, presidential 
immunity should not preclude Mazars from complying 
with the subpoena at issue in this case. 

ARGUMENT 

I. THE DEPARTMENT OF JUSTICE HAS 
NEVER TAKEN THE POSITION THAT PRES-
IDENTIAL IMMUNITY PREVENTS A GRAND 
JURY SUBPOENA OF A THIRD PARTY FOR 
THE PRESIDENT’S FINANCIAL RECORDS. 

Between 1973 and 2000, the Department of Jus-
tice was repeatedly asked to address questions related 
to the President’s immunity from criminal process.  
While several of those documents concluded that the 
President enjoys immunity from indictment and crim-
inal prosecution while in office, none of them took the 
much more radical position that the President asserts 
here: that presidential immunity bars a third party 
from complying with a pre-indictment grand jury sub-
poena as part of an investigation related to the 
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President.  To the contrary, a number of those docu-
ments specifically explained that the President is ame-
nable to judicial subpoenas more generally, and that 
the President can be subject to a grand jury investiga-
tion while in office.  Thus, the President’s unprece-
dented assertion of an absolute immunity from all 
criminal process finds no support in the DOJ memo-
randa and briefs upon which the President seeks to 
rely. 

1. June 25, 1973 Memorandum 

In 1973, Robert G. Dixon, Jr., Assistant Attorney 
General for the Office of Legal Counsel, wrote a mem-
orandum addressing the legality of judicial subpoenas 
directed to the President.  The memorandum rejected, 
as lacking precedent, “the proposition that the consti-
tutional doctrine of the separation of powers precludes 
vel non the issuance of judicial subpoenas to the Pres-
ident.”  Judicial Subpoenas Memo at 7.  Rather, the 
memorandum endorsed “Chief Justice Marshall’s view 
that the President is not exempt from judicial process, 
in particular the judicial power to compel anyone to 
give testimony.”  Id. at 5. 

To be sure, as the memorandum discussed, Mar-
shall concluded that there were circumstances in 
which a President could refuse to comply with a sub-
poena.  For example, “[i]f the President should feel 
that the document contains matters that should not be 
disclosed, i.e., if he should claim Executive privilege, 
that . . . would be a matter to be determined on the re-
turn of the subpoena, but not prior to its issuance.”  Id. 
at 2.  Likewise, “the official duties of the President 
might make it difficult, if not impossible, for him to 
comply with [a] judicial subpoena,” id., but that too 
would not prevent a subpoena from issuing.  As Chief 
Justice Marshall explained: “The guard furnished to 
this high officer to protect him from being harassed by 
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vexatious and unnecessary subpoenas, is to be looked 
for in the conduct of a court after those subpoenas have 
been issued; not in any circumstance which is to pre-
cede their being issued.”  Id. (quoting United States v. 
Burr, 25 Fed. Cas. 30, 34 (C.C.D. Va. 1807)).   

The memorandum went on to describe the misde-
meanor trial of Aaron Burr in 1807, in which President 
Jefferson was subpoenaed.  Though Jefferson declined 
to appear in person, “he instructed the prosecutor to 
communicate to the court those documents which in 
the prosecutor’s judgment could be communicated 
without injury.”  Id. at 3.  Addressing that subpoena, 
Chief Justice Marshall explained that it “is not contro-
verted” that “the president of the United States may 
be subpoenaed, and examined as a witness, and re-
quired to produce any paper in his possession.”  Id. at 
3 (quoting United States v. Burr, 25 Fed. Cas. 187, 191 
(C.C.D. Va. 1807)).  To be sure, Marshall cautioned 
that although the president is “subject to the general 
rules which apply to others,” there needed to be a “very 
strong” justification for subpoenaing him, id. at 3 
(quoting Burr, 25 Fed. Cas. at 191-92), and he “may 
have sufficient motives for declining to produce a par-
ticular paper, and those motives may be such as to re-
strain the court from enforcing its production,” id.  But 
nowhere did Marshall suggest that the President en-
joyed blanket immunity from judicial subpoenas for 
documents.  And, as the memorandum described, Pres-
ident Jefferson went on to “authorize[] the partial re-
lease of the document at issue, deleting certain pas-
sages, and attach[ing] a certificate to the effect that his 
duties and public interest forbade him to make that 
passage public.”  Id. at 4. 

Building on this early example, Dixon’s memoran-
dum concluded that “the President is not exempt from 
judicial process, in particular the judicial power to 
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compel anyone to give testimony.”  Id. at 5; see id. at 6 
(“Chief Justice Marshall ‘opined that in proper circum-
stances a subpoena could be issued to the President of 
the United States.’” (quoting Branzburg v. Hayes, 408 
U.S. 665, 688 n.26 (1972))).  To be sure, Dixon noted 
that some had argued that the President may not be 
subject to a “mandatory or injunctive” suit “in connec-
tion with matters relating to his faithful execution of 
the laws.”  Id. at 7 (citing Mississippi v. Johnson, 71 
U.S. (4 Wall.) 475 (1866)).  But even accepting that 
proposition as true (which, notably, Dixon’s memoran-
dum did not), the memorandum still concluded that 
“[i]mmunity from suit in a court . . . does not neces-
sarily carry with it an exemption from the duty to tes-
tify in a judicial proceeding.”  Id. at 6-7.   

Dixon included two caveats in his memorandum to 
“protect[] high government officials from harassing 
subpoenas.”  Id. at 9.  First, “the existence of judicial 
power to subpoena the President does not mean that a 
court is required to proceed against him without re-
gard to his overriding duties to the public at large.”  Id. 
at 7.  Thus, Dixon explained that high government of-
ficials including the President may have immunity 
from in-person testimony and might be permitted to 
testify “by way of deposition” or “by written interroga-
tories,” in order to avoid being hamstrung in fulfilling 
their official duties.  Id. at 8.  Second, subpoenas of 
high government officials should be “subject . . . to 
greater scrutiny than those addressed to ordinary cit-
izens,” and officials should not be required to testify if 
they can show they have “no relevant knowledge, or 
that the information [they have] is privileged.”  Id. at 
9.  “Instead, a district court should require the subpoe-
naing party to set forth the evidence he expects to ob-
tain, and should not insist upon a witness’ attendance 
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if it appears that he cannot give any relevant testi-
mony.”  Id.  

The core conclusion of this memorandum is clear: 
the President can be subject to judicial subpoena even 
while in office.  Although the President has some im-
munity beyond that of an ordinary citizen to prevent 
the disclosure of material subject to executive privi-
lege, and may otherwise argue that compliance with 
certain subpoenas would inhibit his ability to perform 
his official duties, he enjoys no absolute immunity 
from judicial subpoenas.  As the memorandum ex-
plained, “[t]he real problem . . . lies not in the existence 
vel non of the basic subpoena power, as in fashioning 
rules which properly take into consideration the Pres-
ident’s special status and the particular circumstances 
of the case.”  Id. at 13. 

2. September 24, 1973 Memorandum 

A few months later, Assistant Attorney General 
Dixon wrote a second memorandum considering the 
amenability of the President, Vice President, and 
other civil officers to federal criminal prosecution 
while in office.  Dixon concluded that most civil offic-
ers, including the Vice President, were amenable to 
criminal prosecution while in office.  Criminal Prose-
cution Memo at 17, 40.  With regard to the President, 
however, Dixon explained: 

[U]nder our constitutional plan it cannot be 
said either that the courts have the same juris-
diction over the President as if he were an or-
dinary citizen or that the President is abso-
lutely immune from the jurisdiction of the 
courts in regard to any kind of claim.  The 
proper approach is to find the proper balance 
between the normal functions of the courts and 
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the special responsibilities and functions of the 
Presidency. 

Id. at 24 (emphasis added).  

In Dixon’s view, the President is immune from in-
dictment and criminal prosecution during his term in 
office owing to the unique role of the President and the 
impact an indictment would have on his ability to 
carry out his duties as the nation’s chief executive.  But 
the focus of Dixon’s memorandum was indictment and 
criminal prosecution, not other types of criminal pro-
cess.  See, e.g., id. at 30 (“The spectacle of an indicted 
President still trying to serve as Chief Executive bog-
gles the imagination.”).  Nowhere in the memorandum 
was there mention of whether a grand jury could carry 
out a pre-indictment investigation that touched upon 
the President’s conduct outside of his official duties, let 
alone whether a grand jury could subpoena documents 
from a third party related to that investigation.   

Dixon was also clear that when attempting to find 
the “proper balance between the normal functions of 
the courts and the special responsibilities and func-
tions of the Presidency,” id. at 24, the question of 
whether a sitting President can be indicted was itself 
a close question.  Considering whether “criminal pro-
ceedings [would] unduly interfere in a direct or formal 
sense with the conduct of the Presidency,” id. at 27, 
Dixon concluded that “the duties of the Presidency” 
have “become so onerous that a President may not be 
able fully to discharge the powers and duties of his of-
fice if he had to defend a criminal prosecution,” id. at 
28.  Thus, “in view of the unique aspects of the Office 
of the President, criminal proceedings against a Pres-
ident should not go beyond a point where they could 
result in so serious a physical interference with the 
President’s performance of his official duties that it 
would amount to an incapacitation.”  Id. at 29.  The 
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memorandum explained that this “physical interfer-
ence consideration” would be less “serious regarding 
minor offenses leading to a short trial and a fine,” but 
“in more serious matters, . . . which could require the 
protracted personal involvement of the President in 
trial proceedings, the Presidency would be derailed if 
the President were tried prior to removal.”  Id. 

The memorandum also considered whether “initi-
ation or prosecution of criminal proceedings, as a prac-
tical matter, [would] unduly impede the power to gov-
ern, and also be inappropriate, prior to impeachment, 
because of the symbolic significance of the Presidency.”  
Id. at 30.  Noting that the suggestion that the Presi-
dent “is above the process of any court or the jurisdic-
tion of any court,” id. (quoting Johnson, 71 U.S. (4 
Wall.) 475 (oral argument of Attorney General Stan-
bery)), “may be an overstatement,” Dixon nonetheless 
reasoned that “[t]o wound [the President] by a criminal 
proceeding is to hamstring the operation of the whole 
governmental apparatus, both in foreign and domestic 
affairs,” id.  This was especially so because a criminal 
trial and appeal could “drag out for months.”  Id. at 31. 

3. October 5, 1973 Memorandum 

Next, on October 5, 1973, Solicitor General Robert 
Bork filed a memorandum in the United States Dis-
trict Court for the District of Maryland regarding the 
indictment of Vice President Spiro Agnew, arguing 
that the President “would not be subject to the ordi-
nary criminal process” owing to “the crucial nature of 
his executive powers.”  Memorandum for the United 
States Concerning the Vice President’s Claim of Con-
stitutional Immunity at 6, In re Proceedings of the 
Grand Jury Impaneled December 5, 1972: Application 
of Spiro T. Agnew, Vice President of the United States, 
No. 73-965 (D. Md. Oct. 5, 1973) (Bork Memorandum).  
According to Bork, this result followed from the unique 
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“scope of . . . powers” under Article II of the Constitu-
tion “that only [the President] can perform unless and 
until it is determined that he is to be shorn of those 
duties by the Senate.”  Id. at 17.   

Importantly, however, Bork’s memorandum made 
clear that by “immunity from the criminal process,” 
Bork meant that “the President is immune from indict-
ment and trial prior to removal from office.”  Id. at 20 
(emphasis added). Bork’s memorandum did not ad-
dress the President’s (or any other officer’s) immunity 
from grand jury investigations and subpoenas prior to 
indictment, let alone a grand jury subpoena directed 
to a third party.   

4. July 1974 Brief 

A year later, the Watergate Special Prosecutor’s 
office again addressed the amenability of the President 
to criminal process.  That office similarly concluded 
that the scope of any immunity must be determined 
based on a functional analysis of whether the criminal 
process at issue would inhibit the President from per-
forming his constitutionally assigned functions.  In re-
sponse to President Nixon’s challenges to the actions 
of the Watergate grand jury, the Special Prosecutor 
submitted a brief to this Court explaining that “[i]t is 
an open and substantial question whether an incum-
bent President is subject to indictment.”  Jaworski Br. 
24.  The brief expressed skepticism regarding the Pres-
ident’s argument in that case that “the lodging of an 
indictment against an incumbent President would 
‘cripple an entire branch of the national government 
and hence the whole system,’” id. at 32 (internal cita-
tion omitted); see id. (“our constitutional system has 
shown itself to be remarkably resilient” and “has en-
dured through periods of great crises, including sev-
eral when our Presidents have been personally disa-
bled for long periods of time”).  
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But even if the President were immune from in-
dictment, the Special Prosecutor’s brief concluded that 
the President “nevertheless may be named as an unin-
dicted co-conspirator under the traditional grand jury 
power to investigate and charge conspiracies that in-
clude co-conspirators who are not legally indictable.”  
Id. at 16.  While the brief conceded that “indictment 
would require the President to spend time preparing a 
defense and, thus, would interfere to some extent with 
his attention to his public duties, . . . naming the Pres-
ident as an unindicted co-conspirator cannot be re-
garded as equally burdensome.”  Id. at 20.  Though a 
“grave and solemn step” that “may cause public as well 
as private anguish,” that action is not “constitutionally 
proscribed.”  Id. at 23.2 

This brief further underscores the Department of 
Justice’s long-standing position that presidential im-
munity does not impose an absolute bar to the Presi-
dent being susceptible to criminal process.  Indeed, by 
accepting the propriety of naming the President as an 
unindicted coconspirator, the brief necessarily contem-
plated that the President would be subject to grand 
jury investigations while in office.    

5. January 2000 Memorandum 

In 2000, Assistant Attorney General for the Office 
of Legal Counsel Randolph D. Moss issued an opinion 

 
2 An internal memorandum authored by members of the Spe-

cial Prosecutor’s office earlier that same year reached a similar 
result, concluding that it would be acceptable for a grand jury to 
issue a “presentment setting out in detail the most important ev-
idence and the Grand Jury’s conclusions that the President has 
violated certain criminal statutes and would have been indicted 
were he not President.”  Memorandum from Carl B. Feldbaum, et 
al., to Leon Jaworski 17 (Feb. 12, 1974) (“Watergate Memoran-
dum”). 
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that discussed the prior DOJ opinions and briefs de-
scribed above as well as intervening Supreme Court 
decisions.  The Moss Memorandum “concluded that 
the indictment or criminal prosecution of a sitting 
President would impermissibly undermine the capac-
ity of the executive branch to perform its constitution-
ally assigned functions.”  Moss Memorandum at 222.  

In reaching that conclusion, the Moss Memoran-
dum first reviewed the earlier DOJ memoranda and 
briefs described above.  In stark contrast to the Presi-
dent’s brief before this Court, the Moss Memorandum 
accurately characterized those earlier DOJ statements 
as not having endorsed any sweeping immunity of the 
President from all forms of criminal process.   

The Moss Memorandum began by reviewing 
Dixon’s Criminal Prosecution Memo and Bork’s brief, 
concluding that both “recognized that the President is 
not above the law . . . [but] that the President occupies 
a unique position within our constitutional order.”  Id. 
at 236.  The Criminal Prosecution Memo, according to 
Moss, explained that “the accusation or adjudication of 
the criminal culpability of the nation’s chief executive 
by either a grand jury returning an indictment or a 
petit jury returning a verdict would have a dramati-
cally destabilizing effect upon the ability of a coordi-
nate branch of government to function.”  Id. (emphasis 
added).  The Moss Memorandum noted that “the De-
partment’s 1973 analysis did not depend upon a broad 
contention that the President is immune from all judi-
cial process while in office” and indeed that the 1973 
analysis “specifically cast doubt upon such a conten-
tion.”  Id. at 239 n.15. 

The Moss Memorandum went on to discuss three 
Supreme Court cases decided after 1973 that might 
have affected the Department’s conclusions regarding 
the President’s amenability to criminal process.  
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Highlighting its focus on indictment and prosecution, 
the Moss Memorandum reasoned that even though 
none of these cases “directly addresse[d] the questions 
whether a sitting President may be indicted, prose-
cuted, or imprisoned,” the memorandum suggested 
they were “relevant” to those questions.  Id. at 237 
(emphasis added).  The memorandum concluded that 
these precedents were consistent with the Depart-
ment’s view that “(1) the proper doctrinal analysis re-
quires a balancing between the responsibilities of the 
President as the sole head of the executive branch 
against the important governmental purposes sup-
porting the indictment and criminal prosecution of a 
sitting President; and (2) the proper balance supports 
recognition of a temporary immunity from such crimi-
nal process while the President remains in office.”  Id. 
at 238 (emphasis added). 

Consistent with its characterization of DOJ’s em-
brace of a balancing approach, the Moss Memorandum 
described this Court’s decision in United States v. 
Nixon as both underscoring “the importance of . . . con-
fidentiality of Presidential communications in perfor-
mance of the President’s responsibilities,” id. at 239 
(quoting Nixon, 418 U.S. at 711), and still recognizing 
that that interest must be weighed against the judicial 
“need to develop all relevant facts in the adversary sys-
tem,” id. at 240 (quoting Nixon, 418 U.S. at 709).  Ul-
timately, the Nixon Court “concluded that the Presi-
dent’s generalized interest in confidentiality did not 
suffice to justify a privilege from all criminal subpoe-
nas.”  Id.   

The Moss Memorandum also addressed Nixon v. 
Fitzgerald, 457 U.S. 731 (1982), and Clinton v. Jones, 
520 U.S. 681 (1997), a pair of cases concerning the 
President’s immunity from civil suits concerning his 
official and unofficial acts, respectively.  Regarding 
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suits against the President for official acts, the Moss 
Memorandum explained, “[t]he [Fitzgerald] Court en-
dorsed a rule of absolute immunity, concluding that 
such immunity is ‘a functionally mandated incident of 
the President’s unique office, rooted in the constitu-
tional tradition of the separation of powers and sup-
ported by our history.’”  Moss Memorandum at 240 
(quoting Fitzgerald, 457 U.S. at 749).  By contrast, in 
Clinton v. Jones, the Court “declined to extend the im-
munity recognized in Fitzgerald to civil suits challeng-
ing the legality of a President’s unofficial conduct,” and 
the Court permitted civil proceedings to go forward 
against President Clinton.  Id. at 242. Though this 
Court acknowledged that “the doctrine of separation of 
powers places limits on the authority of the Federal 
Judiciary to interfere with the Executive Branch,” id. 
(quoting Jones, 520 U.S. at 697-98), it did not believe 
that doctrine should preclude the civil action at issue 
because “if properly managed by the District Court,” 
the case was “highly unlikely to occupy any substan-
tial amount of [the President’s] time,” id. at 243 (quot-
ing Jones, 520 U.S. at 702).  Indeed, “the testimony of 
the President, both for discovery and for use at trial, 
may be taken at the White House at a time that will 
accommodate his busy schedule, and that, if a trial is 
held, there would be no necessity for the President to 
attend in person.”  Id. (quoting Jones, 520 U.S. at 691-
92).  And, the Moss Memorandum noted, the Court 
reasoned that “courts frequently adjudicate civil suits 
challenging the legality of official presidential action,” 
and “courts occasionally have ordered Presidents to 
provide testimony and documents or other materials.”   
Id. 

Synthesizing these precedents, the Moss Memo-
randum drew the lesson that the same “balancing 
analysis relied on in the 1973 OLC memorandum has 
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since been adopted as the appropriate mode of analysis 
. . .  for resolving separation of powers issues found in 
the Court’s recent cases.”  Id. at 244.  Applying that 
balancing analysis, the Moss Memorandum concluded 
specifically that “indicting and prosecuting a sitting 
President would ‘prevent the executive from accom-
plishing its constitutional functions’ and that this im-
pact cannot ‘be justified by an overriding need’ to pro-
mote countervailing and legitimate government objec-
tives.”  Id. at 245 (emphasis added).   

The Moss Memorandum explained that the Presi-
dent should be immune from indictment and prosecu-
tion for two reasons.  First, “the severity of the burden 
imposed upon the President by the stigma arising both 
from the initiation of a criminal prosecution and also 
from the need to respond to such charges through the 
judicial process would seriously interfere with his abil-
ity to carry out his constitutionally assigned func-
tions.”  Id. at 249.  Distinguishing the civil proceeding 
at issue in Jones, the memorandum explained that 
“[t]he peculiar public opprobrium and stigma that at-
tach to criminal proceedings” and their “likely effect on 
presidential respect and stature both here and abroad, 
cannot fairly be analogized to that caused by initiation 
of a private civil action.”  Id. at 250.   

Second, “the unique mental and physical burdens 
that would be placed on a President facing criminal 
charges and attempting to fend off conviction and pun-
ishment” are “different in kind and far greater in de-
gree than those of responding to civil litigation.”  Id. at 
251-52 (emphasis added).  As the memorandum ex-
plained, criminal defendants typically attend their 
own trial, have a right to confront witnesses, have a 
right to counsel (with whom they must communicate 
and plan a defense), and overall require a defendant’s 
“personal attention and attendance at specific times 
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and places, because the burdens of criminal defense 
are much less amenable to mitigation by skillful trial 
management” than civil litigation.  Id. at 251-53.  In 
short, according to the Moss Memorandum,  

unlike private civil actions for damages—or 
the two other judicial processes with which 
such actions were compared in Clinton v. Jones 
(subpoenas for documents or testimony and ju-
dicial review and occasional invalidation of the 
President’s official acts, see 520 U.S. at 703-
05)—criminal litigation uniquely requires the 
President’s personal time and energy, and will 
inevitably entail a considerable if not over-
whelming degree of mental preoccupation. 

Id. at 254.  The memorandum then balanced “the bur-
dens imposed by indictment and criminal prosecution 
on the President’s ability to perform his constitution-
ally assigned functions” against the “legitimate gov-
ernmental objective[]” of “the expeditious initiation of 
criminal proceedings.”  Id. at 255 (emphasis added). 

Notably, the Moss Memorandum expressly con-
templated the permissibility of a grand jury collecting 
evidence while a President was in office in order to en-
able prosecution of the President once he was no longer 
in office.  Regarding any statutes of limitations that 
might hinder such a course, the memorandum sug-
gested that courts could toll the running of such stat-
utes while the President remained in office, or that 
“Congress could overcome any such obstacle by impos-
ing its own tolling rule.”  Id. at 256.  Regarding the 
possibility that a delay in prosecution might make any 
ultimate prosecution less successful, the memoran-
dum concluded that “when balanced against the over-
whelming cost and substantial interference with the 
functioning of an entire branch of government, these 
potential costs of delay, while significant, are not 
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controlling.”  Id. at 257.  Most importantly, the memo-
randum stated forthrightly that “[a] grand jury could 
continue to gather evidence throughout the period of 
immunity, even passing this task down to subse-
quently empaneled grand juries if necessary.”  Id. at 
257 n.36 (emphasis added).  Indeed, the fact that a 
grand jury could continue to investigate the President 
while he served in office was a critical reason why 
there was “less reason to fear a prejudicial loss of evi-
dence in the criminal context” even if indictment were 
delayed until after the President left office.  Id. 

In short, the Moss Memorandum, like the DOJ 
documents before it, does not cast doubt on the Presi-
dent’s amenability to a grand jury subpoena, let alone 
the propriety of a subpoena pertaining to the President 
that is issued to a third party.  The memorandum was 
squarely focused on “indictment and criminal prosecu-
tion,” not on grand jury investigations.  See, e.g., id. at 
222 (“A Sitting President’s Amenability to Indictment 
and Criminal Prosecution”); see also id. at 222-60 (re-
ferring to “indictment and criminal prosecution” 15 
times).  Indeed, the Moss Memorandum on multiple 
occasions cites sources explaining that the President is 
susceptible to some judicial subpoenas.  See, e.g., id. at 
239 n.15 (citing D.C. Circuit case which rejected the 
assertion that the President is absolutely immune 
from judicial subpoenas); id. at 240 (citing United 
States v. Nixon for the proposition that “the Presi-
dent’s generalized interest in confidentiality did not 
suffice to justify a privilege from all criminal subpoe-
nas”); id. at 253 n.29 (citing an earlier non-public OLC 
memorandum for the conclusion that “a judicial sub-
poena in a criminal case may be issued to the Presi-
dent, and any challenge to the subpoena must be based 
on the nature of the information sought rather than 
any immunity from process belonging to the 
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President” (quoting Memorandum from Douglas W. 
Kmiec, Assistant Attorney General, Office of Legal 
Counsel, to Arthur B. Culvahouse, Jr., Counsel to the 
President,  Re: Constitutional Concerns Implicated by 
Demand for Presidential Evidence in a Criminal Pros-
ecution 2 (Oct. 17, 1988)); id. at 254 (noting that Clin-
ton v. Jones contemplated subpoenas for documents or 
testimony from the President).  More importantly, the 
memorandum specifically contemplates that “[a] 
grand jury could continue to gather evidence through-
out the period of immunity” from indictment.  Id. at 
257 n.36.  Thus, far from casting doubt on the permis-
sibility of grand jury subpoenas related to Presidential 
conduct, the Moss Memorandum repeatedly suggests 
that such subpoenas are not precluded by any presi-
dential immunity.3 

 
3 The Solicitor General cites the Moss Memorandum for a 

broader proposition: that “[c]riminal investigations would con-
sume the President’s time and distract him from his duties to the 
American people, to the detriment of the Nation he serves.”  DOJ 
Br. 17.  But the Solicitor General fails to acknowledge that the 
Moss Memorandum explicitly contemplated grand jury investiga-
tions of a sitting President.  See Moss Memorandum at 257 n.36.  
Moreover, the passage of the Moss Memorandum that the Solici-
tor General quotes says only that “an individual’s mental and 
physical involvement and assistance in the preparation of his de-
fense . . . would be intense” in the context of “criminal prosecu-
tions,” id. at 251 (emphasis added), and does not speak to grand 
jury subpoenas (especially grand jury subpoenas to third parties).  
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II. APPLYING THE BALANCING TEST DE-
SCRIBED IN THE DEPARTMENT’S MEMO-
RANDA AND BRIEFS FOR CASES INVOLV-
ING THE AMENABILITY OF PRESIDENTS 
TO JUDICIAL PROCESS TO THIS CONTEXT 
WOULD NOT PRECLUDE MAZARS FROM 
COMPLYING WITH THIS THIRD-PARTY 
SUBPOENA. 

As described in the previous section, when faced 
with questions regarding whether presidential im-
munity can prevent judicial process in cases involving 
the President, the Department has applied a balancing 
test that takes into consideration both the importance 
of the judicial process and the effect any particular ac-
tion might have on the President’s ability to fulfill his 
constitutional function.  See DOJ Br. 10 (“the Presi-
dent enjoys a constitutional immunity from actions of 
federal courts that would threaten to undermine his 
independence or interfere with his functions”).  That 
test has led the Department to conclude that a Presi-
dent is immune from indictment or criminal prosecu-
tion while in office.  Even if a similar test were to apply 
to the pre-indictment third-party grand jury subpoena 
at issue here, it is clear that presidential immunity 
should not prevent Mazars from complying. 

First, the Department’s position regarding the 
President’s immunity from indictment and prosecu-
tion was premised in part on “the unique mental and 
physical burdens that would be placed on a President 
facing criminal charges and attempting to fend off con-
viction and punishment.”  Moss Memorandum at 253.  
As the Bork Memorandum described, indictment and 
prosecution of a sitting President are incompatible 
with the President’s constitutional role because they 
would “temporar[ily] disab[le]” the President from ful-
filling his constitutional duties.  Bork Memorandum at 
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18; see Criminal Prosecution Memo at 29 (“criminal 
proceedings against a President should not go beyond 
a point where they could result in so serious a physical 
interference with the President’s performance of his of-
ficial duties that it would amount to an incapacita-
tion”); Moss Memorandum at 254 (“criminal litigation 
uniquely requires the President’s personal time and 
energy, and will inevitably entail a considerable if not 
overwhelming degree of mental preoccupation”).  Even 
“indictment alone,” according to the Moss Memoran-
dum, “will spur the President to devote some energy 
and attention to mounting his eventual legal defense.”  
Id. at 259.  

None of these concerns is implicated by requiring 
Mazars to comply with the grand jury subpoena at is-
sue here.  Generally speaking, complying with a sub-
poena will not consume the President’s personal time 
and energy in the way that responding to criminal 
charges and mounting a legal defense would.  That is 
likely why the Department has repeatedly emphasized 
that the President is not immune from all judicial sub-
poenas, and can even be required to personally testify 
with the proper accommodations.  See, e.g., Judicial 
Subpoenas Memo at 3 (“That the president of the 
United States may be subpoenaed, and examined as a 
witness, and required to produce any paper in his pos-
session, is not controverted.” (quoting Burr, 25 Fed. 
Cas. at 191)); see also Jones, 520 U.S. at 708 (permit-
ting a civil trial to go forward against the President 
concerning his unofficial conduct despite the fact that 
a trial “may consume some of the President’s time and 
attention”).  Moreover, in this case, there should not be 
any effect on the President’s personal energy and at-
tention, given that it is a third-party accounting firm, 
not the President, who must comply with the subpoena 
and the President has not suggested that the 
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requested documents are covered by any privilege.  As 
the court below reasoned, “no court has ordered the 
President to do or produce anything” and so “any bur-
den or distraction the third-party subpoena causes” 
would hardly “rise to the level of interfering with [the 
President’s] duty to ‘faithfully execute[]’ the laws.”  
Pet. App. 21a (quoting U.S. Const. art. II, § 3). 

Second, the Department’s position on the Presi-
dent’s immunity from indictment and prosecution was 
also influenced by the perceived “stigma arising . . . 
from the initiation of a criminal prosecution.”  Moss 
Memorandum at 249.  But significantly the Depart-
ment has concluded that the President is immune from 
indictment and prosecution because of “[t]he peculiar 
public opprobrium and stigma that attach” to indict-
ment and prosecution.  Id. at 250 (emphasis added).  
The Department has never suggested that the Presi-
dent is immune from criminal process simply because 
it might produce some amount of stigma.  Indeed, the 
Department has taken the position that the President 
can be named as an unindicted coconspirator, see Ja-
worski Br. 16, notwithstanding the stigma and oppro-
brium that surely follow from that circumstance.   

Here, there is no reason to think that the stigma 
that might follow from Mazars complying with this 
subpoena is sufficiently great that it would warrant 
barring Mazars from compliance.  The President sug-
gests that this subpoena carries a stigma because, in 
his view, it reveals that he is the “target[]” of the grand 
jury investigation, and the investigation may result in 
“indictment and prosecution during his term in office.”  
Pet’r Br. i.  But as the court below explained, “[t]he 
President has not been charged with a crime,” and 
“[t]he grand jury investigation may not result in an in-
dictment against any person, and even if it does, it is 
unclear whether the President will be indicted.”  Pet. 
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App. 22a.  Indeed, the District Attorney has repre-
sented that the grand jury is also investigating other 
persons and entities besides the President.  Id.   

Moreover, even if the President were the sole sub-
ject of the grand jury investigation, the Department 
has specifically contemplated that a President can be 
the target of a grand jury investigation while in office.  
As described above, the Moss Memorandum explained 
that “[a] grand jury could continue to gather evidence 
throughout the period of immunity, even passing this 
task down to subsequently empaneled grand juries if 
necessary.”  Moss Memorandum at 257 n.36 (emphasis 
added).  Meanwhile, this Court has explained that “the 
grand jury’s authority to subpoena witnesses is not 
only historic, but essential to its task.”  Branzburg, 408 
U.S. at 688 (internal citations omitted).   As the court 
below reasoned, “it strains credulity to suggest that a 
grand jury is permitted only to request the voluntary 
cooperation of witnesses but not to compel their at-
tendance or the production of documents.”  Pet. App. 
26a. 

To be sure, the Solicitor General cautions that “[a] 
subpoena for personal records can be deployed to har-
ass a President in response to his official policies, or 
have the effect of subjecting a President to unwar-
ranted burdens, diverting his time, energy, and atten-
tion from his public duties.”  DOJ Br. 23 (emphasis 
added).  But the Solicitor General does not seriously 
contend—nor could he—that this subpoena is intended 
to harass the President, or that the President’s time 
and energy will be diverted in a non-trivial way from 
his public duties while a third party complies with it.   

Instead, the Solicitor General argues that state 
criminal subpoenas should be subject to a heightened 
standard of justification that requires the District At-
torney to show a “demonstrated, specific need,” a 
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theory that is not based on any of the Department’s 
prior memoranda or briefs, let alone this Court’s prec-
edents.  Indeed, the “demonstrated, specific need” lan-
guage for which the Solicitor General advocates comes 
from this Court’s decision in United States v. Nixon, 
418 U.S. at 713, but as the Solicitor General acknowl-
edges, that case applied this heightened standard in 
the context of a subpoena for the “President’s privi-
leged official records [that] would compromise the con-
fidentiality of the President’s communications with his 
advisors,” DOJ Br. 28 (emphasis added), not in the con-
text of a subpoena for the President’s private records, 
let alone a subpoena of those records from a third-
party accounting firm.   

Even if such a standard did apply, the reasons that 
the Solicitor General gives for why the District Attor-
ney has not met the standard here—like failing to 
show why “the immediate production of the Presi-
dent’s records is critical to the grand jury’s investiga-
tion” and “why he needs the President’s personal rec-
ords now, rather than at the end of the President’s 
term,” id. at 32—ignore the Department’s prior posi-
tion that the President is susceptible to judicial sub-
poenas and that a grand jury can continue to gather 
evidence during a President’s term, Moss Memoran-
dum at 257 n.36.    

In short, the same considerations that led the De-
partment to conclude that the President is immune 
from indictment and criminal prosecution while in of-
fice make clear why presidential immunity poses no 
bar to Mazars complying with the pre-indictment 
grand jury subpoena at issue here. 
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CONCLUSION 

For the foregoing reasons, the judgment of the 
court below should be affirmed. 
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INTEREST OF AMICI CURIAE1 

 

Amici are former Republican members of 

Congress, former members of the executive branch 

under Republican administrations, and legal experts 

who have been deeply involved in, or close observers 

of, the relationship between the branches of 

government in recent decades.2 They agree with 

President Ronald Reagan that the “genius of our 

constitutional system is its recognition that no one 

branch of government alone could be relied on to 

preserve our freedoms,” and that “the great 

safeguard of our liberty is the totality of the 

constitutional system” that ensures that no branch of 

government gets “the upper hand.”3 They are 

concerned that President Trump’s assertions of 

absolute immunity from process while in office—and 

more generally, his arguments against accountability 

in any forum—could impose lasting damage on our 

constitutional system of checks and balances as well 

as on the rule of law. 

 

 
1 The parties have consented to the filing of amicus briefs in 

this case. No counsel for a party authored this brief in whole or 

in part, and no party or counsel for a party made a monetary 

contribution intended to fund the preparation or submission of 

this brief. No such monetary contributions were made by 

anyone other than amici and their counsel.  

2 A complete list of amici curiae is appended to this brief. 
3 Ronald Reagan, Remarks at the ‘We the People’ Bicentennial 

Celebration in Philadelphia, Pennsylvania (Sept. 17, 1987), 

available at 

https://www.reaganlibrary.gov/research/speeches/091787a. 
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SUMMARY OF ARGUMENT 

 

Since the Founding, it has been a bedrock 

principle in this country that nobody is above the 

law, not even the president. The king against whom 

the Founders rebelled was immune from judicial 

process, which was considered “incompatible with his 

dignity.” United States v. Burr, 25 F. Cas. 30, 34 

(C.C.D. Va. 1807) (No. 14,692d). In creating the 

presidency, the Founders explicitly rejected this 

model of leadership. See Federalist No. 69 

(Alexander Hamilton) (“And it appears yet more 

unequivocally, that there is no pretense for the 

parallel which has been attempted between him and 

the king of Great Britain.”). Instead, they created a 

president who, like all Americans, is subject to the 

law. 

Recognizing the Founders’ intent, this Court 

has been mindful of the principle that no one is 

above the law when considering questions of 

presidential immunity from legal process. People of 

good faith may debate how to accommodate the 

legitimate needs of the executive branch, but all 

agree that it must be done in a way that ensures “a 

government of laws, and not of men.” Marbury v. 

Madison, 5 U.S. 137, 163 (1803). 

Petitioner now asks this Court to depart 

radically from that principle by holding that criminal 

investigations may not touch the president’s affairs 

in any way, even when those investigations require 

nothing at all from the president. This extraordinary 

assertion is not based on any specific claim of 

privilege, but rather on a sweeping claim of absolute 

immunity. There is no principled reason to depart 

from the Court’s historical approach and create such 
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a far-reaching, per se rule shielding all of the 

president’s unofficial affairs from criminal 

investigation. Such a categorical rule is certainly not 

required by Article II. While there may be reasonable 

arguments that certain criminal proceedings—such 

as the actual indictment or prosecution of the 

president—might so interfere with the president’s 

duties under Article II that they should not be 

imposed on a sitting president, it does not follow that 

all criminal proceedings must always steer clear of a 

sitting president’s affairs in every respect. In a case 

like the present one, which concerns only a subpoena 

to a third party, the criminal process need not 

interfere with the president’s duties in any way, 

because it does not ask him to do anything at all. The 

burden on a president arising from a third-party 

subpoena is certainly less than the burden imposed 

by other types of legal process from which this Court 

has refused to immunize the president. 

For similar reasons, the Supremacy Clause 

does not require absolute presidential immunity 

from state criminal processes. The Constitution is 

concerned with the supremacy of federal law, not the 

supremacy of federal officials. There may be 

circumstances where a state’s attempt to regulate 

the conduct of a federal official interferes with the 

execution of federal law. But this case does not 

present such a circumstance. A subpoena for 

documents that concern the president’s personal 

affairs—rather than his official conduct—cannot 

possibly implicate the Supremacy Clause, because it 

does not impede federal law or the operations of the 

federal government in any way. Nor is there any 

basis for this Court to speculate that refusing to 

provide the immunity that Petitioner seeks would 
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lead to a deluge of state criminal subpoenas directed 

at the president. The Court should not assume that 

local prosecutors will abuse their power. Instead, it 

should apply its usual presumption that government 

officials will act in good faith. 

If, in the future, state prosecutors use their 

powers to harass presidents in unjustified ways, 

reasonable people may conclude, as a matter of 

policy, that presidents should have some immunity 

broader than the existing immunity against 

indictment, prosecution, and compulsory attendance. 

If future circumstances made a broader presidential 

immunity seem desirable, the decision to create such 

an immunity and decisions about its scope should be 

made in Congress. Congress is better positioned to 

legislate the contours of any new immunity policy, 

and Congress is accountable to those Americans who, 

like amici, are deeply concerned about the specter of 

an unaccountable president. 

For these reasons, the Court should affirm the 

Second Circuit. 
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ARGUMENT 

  

I. Neither Article II nor the Supremacy 

Clause precludes subpoenaing the 

president for documents or testimony 

related to unofficial actions.  

  

A. Article II does not grant the 

president absolute immunity from 

process. 

  

Under the English Constitution, the king 

could “do no wrong” and “no blame [could] be 

imputed to him.” Burr, 25 F. Cas. at 34. As a result, 

the king could neither be named in debate nor served 

with process. See id. When creating the presidency, 

our Founders rejected that view. They denounced the 

king’s “repeated injuries and usurpations,” 

Declaration of Independence pmbl. (U.S. 1776), and 

then set out to build “a government of laws, and not 

of men.” Marbury, 5 U.S. at 163. 

Despite that history, Petitioner contends that 

the Founders intended to place the president entirely 

out of the reach of federal and state criminal law. 

According to Petitioner, not only can the president 

not be indicted or prosecuted, he cannot be subject to 

criminal process in any way, including indirectly via 

a subpoena to a third party for documents related to 

the president’s purely private affairs. The absolute 

investigative immunity that the president asserts is 

wholly at odds with this Court’s functional approach 

to claims of presidential immunity. Recognizing such 

an immunity would abandon the principles 

underlying that functional approach: that occupying 

high office does not shield an individual from 
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ordinary legal obligations; and that no person, 

regardless of rank or station, can wholly exempt 

himself and his affairs from the legal process. 

 

1. As courts have recognized since the 

Founding, the president—like every 

American—is subject to judicial 

process. 

Article II does not alter the president’s 

obligation—shared by every American—to provide 

relevant, non-privileged evidence in judicial 

proceedings. This Court has recognized “the 

fundamental and comprehensive need for every 

man’s evidence in the criminal justice system . . . .” 

Cheney v. U.S. Dist. Ct. for D.C., 542 U.S. 367, 384 

(2004) (internal quotations omitted). Indeed, “[t]he 

best opinion at Anglo-American law has always been 

that no man except the King is wholly free from the 

testimonial duty to give evidence required in the 

administration of justice.” Archibald Cox, Executive 

Privilege, 122 U. PA. L. REV. 1383, 1385 (1974). 

Jeremy Bentham employed a trenchant hypothetical 

to frame the issue: “Were the Prince of Wales, the 

Archbishop of Canterbury, and the Lord High 

Chancellor, to be passing by . . . while a chimney-

sweeper and a barrow-woman were in dispute about 

a halfpennyworth of apples,” could they later refuse 

to testify about what they had seen? “No, most 

certainly,” Bentham answered.4 

 
4 4 THE WORKS OF JEREMY BENTHAM 321 (J. Bowring ed. 1843). 

See also 1 R. Rotunda & J. Nowak, TREATISE ON CONST. L. § 

7.1(a) (2019) (The president’s “temporary duties as an official 

cannot overcome his permanent and fundamental duty as a 

citizen and as a debtor to justice.”). 
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Like the eminences in Bentham’s 

hypothetical—and indeed “like every other [U.S.] 

citizen”—the president “is under a legal duty to 

produce relevant, non-privileged evidence when 

called upon to do so.” Nixon v. Sirica, 487 F.2d 700, 

713 (D.C. Cir. 1973). To be sure, the president should 

be allowed to comply with that duty in ways that 

accommodate his unique position. A court may not 

compel the president to personally attend trial or to 

give live testimony in open court. See Clinton v. 

Jones, 520 U.S. 681, 692 n.14 (1997). But this case 

involves no comparable imposition. Indeed, “[t]he 

subpoena at issue . . . does not require the President 

to do anything at all.” App. 20a. And as Chief Justice 

Marshall explained in United States v. Burr, 

although the president is entitled to “as guarded a 

respect . . . as is compatible with [his] official duties,” 

“go[ing] beyond” that would “exhibit a conduct which 

would deserve some other appellation than the term 

respect.” 25 F. Cas. at 37.  

Thus, dating back to the early days of the 

Republic, courts have balanced the legitimate need to 

avoid interfering unduly with the president’s duties 

against the recognition that justice may require that 

the president be subject to some process. This 

functional approach to official immunity—repeatedly 

applied to sitting presidents—rests on the premise 

that ours is a government of laws, not of men, and 

that the mere holding of high office cannot excuse an 

individual from the testimonial duties common to all 

Americans. To the extent that the president bears 

unique burdens, faces unique constraints, or harbors 

unique concerns, courts have accommodated them as 

part of their normal oversight of litigation. 
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In 1807, Chief Justice Marshall issued 

subpoenas to President Jefferson for evidence sought 

by treason defendant Aaron Burr. Marshall reasoned 

that the president was not a “king” exempt from 

compulsory process; and he likewise discounted the 

argument that the president was too busy and 

important to be subject to process. Burr, 25 F. Cas. 

at 34. Jefferson complied with the subpoena largely 

without objection, “dr[awing] the line only at having 

to personally attend [Burr’s] trial at Richmond.”5  

Burr’s case served as precedent eleven years 

later, when President Monroe became the second 

president to be served with a subpoena while in 

office. The case involved the court martial of Dr. 

William C. Barton, a naval surgeon who had pressed 

Monroe for an appointment to the Philadelphia 

Naval Hospital.6 Barton eventually received an 

appointment, replacing Dr. Thomas Harris.7 Harris 

then brought charges of “intrigue and misconduct” 

against Barton, and the court martial subpoenaed 

Monroe to testify on the subject of his meetings with 

 
5 Louis Fisher, Jefferson and the Burr Conspiracy: Executive 

Power Against the Law, 45 PRESIDENTIAL STUDIES Q. 157, 169 

(2015) (emphasis added). 

6 Ronald D. Rotunda, Presidents and Ex-Presidents as 

Witnesses: A Brief Historical Footnote, 1975 U. OF ILL. LAW 

FORUM 1, 5–6 (1975). See also Frank Lester Pleadwell, William 

Paul Crillon Barton (1786–1856), Surgeon, United States 

Navy—A Pioneer in American Naval Medicine, in The Military 

Surgeon, 46 J. OF THE ASS’N OF MILITARY SURGEONS OF THE U.S. 

241, 260–62 (James Robb Church ed., 1920).  

7 Rotunda, supra note 6, at 5–6. See also Pleadwell, supra note 

6, at 260–62. 
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Barton.8 Advising Monroe, Attorney General William 

Wirt cited Marshall’s Burr analysis as authority that 

the president may be subpoenaed to testify.9 Wirt 

believed that constitutional problems would arise 

only if Monroe were forced to leave the seat of 

government when presidential duties demanded his 

presence there.10 Wirt therefore advised Monroe to 

pursue a compromise: the president would remain in 

Washington but respond via deposition.11 Monroe 

followed Wirt’s advice and submitted written 

answers to interrogatories in the case.12 

Modern cases have reaffirmed that the 

president is not absolutely immune from legal 

process. In United States v. Nixon, this Court 

unanimously upheld an order denying President 

Nixon’s motion to quash a district court subpoena, 

issued in the course of a criminal investigation, 

directing Nixon to produce tapes of his Oval Office 

 
8 Rotunda, supra note 6, at 5–6. See also Pleadwell, supra note 

6, at 260–62; Nixon v. Sirica, 487 F.2d 700, 710 n. 42 (D.C. Cir. 

1973). 

9 See Select Comm. on Pres. Campaign Activities, App. to the 

Hearings of the Select Comm. on Pres. Campaign Activities of 

the U.S. Sen.: Documents Related to the Select Comm. 

Hearings, Pt. I, at 740 (1974) (“A subpoena ad testificandum 

may I think be properly awarded to the President of the U.S.”).  

10 Id. at 742–43.  

11 Id. 
12 See Letter from President James Monroe to George M. Dallas 

(Feb. 14, 1818), Records of the Office of the Judge Advocate 

General (Navy), Record Group 125, (Records of General Courts 

Martial and Courts of Inquiry, Microcopy M-272, case 282), 

National Archives Building, available at 

https://www.familysearch.org/ark:/61903/3:1:3Q9M-CS1G-

5QT8-6?i=831&cat=573135 (log-in required) (on file with 

counsel); Rotunda & Nowak, supra note 4, at § 7.1(c)(ii).  
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conversations. See 418 U.S. 683, 686–87, 714 (1974). 

The Court held that “neither the doctrine of 

separation of powers, nor the need for confidentiality 

of high-level communications, without more, can 

sustain an absolute, unqualified privilege of 

immunity from judicial process under all 

circumstances.” Id. at 706. 

Additional examples of presidential testimony 

abound. Indeed, “[s]itting Presidents have responded 

to court orders to provide testimony and other 

information with sufficient frequency that such 

interactions between the Judicial and Executive 

Branches can scarcely be thought a novelty.” Jones, 

520 U.S. at 704. In 1975, a district court ordered 

President Ford to sit for a videotaped deposition to 

provide percipient-witness evidence bearing on 

defenses raised by his would-be assassin. United 

States v. Fromme, 405 F. Supp. 578 (E.D. Cal. 

1975).13 President Carter gave videotaped testimony 

twice while in office. Jones, 520 U.S. at 704–05.14 

President Clinton testified under oath for several 

hours before an independent counsel on issues 

relating to the criminal investigation of the 

Whitewater real estate deal.15 And after this Court 

held that Paula Jones’s sexual harassment suit 

against President Clinton would not be delayed until 

after he left office, Jones, 520 U.S. at 705–08, the 

president sat for a deposition and later was 

 
13 The district court properly accommodated President Ford by 

permitting him to choose the time and place of the deposition, 

not by exempting him from the obligation to give testimony. 

United States v. Fromme, 405 F. Supp. 583 (E.D. Cal. 1975). 

14 See also Rotunda & Nowak, supra note 4, at § 7.1(b)(vi). 

15 Id. § 7.1(b)(vii). 
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sanctioned for giving false evidence. See Jones v. 

Clinton, 36 F. Supp. 2d 1118, 1127–30, 1132 (E.D. 

Ark. 1999). 

 

2. Article II does not require a 

different approach in the criminal 

context.  

Although “it is . . . settled that the President is 

subject to judicial process in appropriate 

circumstances,” Jones, 520 U.S. at 703, Petitioner’s 

arguments suggest that the president must be 

absolutely immune from any process that is labeled 

“criminal.” But Petitioner provides no explanation 

for why the functional approach adopted in other 

contexts cannot adequately protect the president’s 

prerogatives in the criminal context. Petitioner’s 

argument boils down to a concern that subjecting the 

president to criminal process will impede his ability 

to carry out his duties. This same concern was 

soundly rejected in Clinton v. Jones. See 520 U.S. at 

705–06. However compelling the argument that a 

sitting president should not be subject to indictment 

or prosecution, nothing in Article II demands that 

the president be immunized from all criminal 

processes, no matter how minimal the burden or how 

removed from his official duties.16 

 
16 In an attempt to argue that the Constitution directs a per se 

distinction between the burdens of criminal and non-criminal 

processes, Petitioner cites the language of Article I, Section 3, 

which specifies that “indictment, trial, judgment, and 

punishment” are available after a federal officer subject to 

impeachment, including the president, is impeached and 

removed. Pet’r’s Br. 21–22. According to Petitioner, that 

language shows that criminal processes touching the president 

cannot begin until the president leaves office. Id. This 
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The preceding examples demonstrate that 

courts have required sitting presidents to comply 

with legal process far more burdensome than the 

process contemplated here. In the present case, the 

subpoena was not even issued to the president, and 

it requires him to do literally nothing. Moreover, the 

subpoena seeks documents unrelated to and remote 

from the president’s official duties. Nothing in 

Article II bars a state from seeking such documents 

in the course of a legitimate criminal investigation, 

from a party who is not even the president. 

 

 
argument fails on two grounds. First, it is clear that a federal 

officer subject to impeachment can be indicted, tried, and 

punished while in office. See, e.g., Nixon v. United States, 506 

U.S. 224 (1993) (federal judge prosecuted and convicted and 

only subsequently impeached). Second, even if the clause could 

be read as Petitioner contends, it would draw the line in a place 

that would leave Respondent Vance free to serve and enforce 

the subpoena at issue in this case. After all, the clause speaks 

not of all aspects of the criminal process but only of indictment 

and the phases that follow. The clause does not encompass 

earlier phases of the process, like investigation. 
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B. The Supremacy Clause does not grant 

the president—let alone a non-

governmental party—immunity from 

all process related to the president’s 

unofficial affairs. 

 

Pointing to the Supremacy Clause and this 

Court’s decisions, Petitioner argues that federal 

supremacy bars a state from conducting a criminal 

investigation touching the president’s affairs, even if 

that investigation does not concern the president’s 

official conduct. Pet’r’s Br. 23–25. This argument 

misconceives federal supremacy. The Constitution 

establishes the supremacy of federal law, not the 

supremacy of the persons who hold federal office. See 

U.S. Const. art. VI, cl. 2 (“This Constitution, and the 

Laws of the United States . . . shall be the supreme 

Law of the Land[.]”). By claiming otherwise, 

Petitioner gives the Supremacy Clause a meaning 

that its text does not support—and in a way that 

transgresses the principle that ours is a government 

of laws and not of men. 

The cases that Petitioner cites to support his 

supremacy argument all concern state attempts to 

impede federal government operations authorized by 

federal law. Those cases have no bearing on the 

exercise of state power against people who happen to 

be federal officials when federal government 

operations are not at issue. Petitioner obscures this 

distinction by quoting cases misleadingly. For 

example, Petitioner presents McCulloch v. Maryland 

as if it said that states may not “‘retard, impede, 

burden, or in any manner control’ the President, 

Congress, or the Judicial Branch.” Pet’r’s Br. 24 

(quoting McCulloch, 17 U.S. 316, 436 (1819)). But 
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McCulloch actually says that the states may not 

“retard, impede, burden, or in any manner control, 

the operations of the constitutional laws enacted by 

congress[.]” McCulloch, 17 U.S. at 436 (emphasis 

added). By substituting “the President” for “the 

operations of the constitutional laws enacted by 

congress,” Petitioner seeks to give an officeholder—a 

person—a status that rightly belongs only to the law 

of the land. 

Petitioner’s other Supreme Court cases, see 

Pet’r’s Br. 24–25, are all, like McCulloch, cases about 

state attempts to control or impede the operations of 

the federal government. In re Tarble and McClung v. 

Silliman hold that a state may not order a federal 

officer to take an official action. See Tarble, 80 U.S. 

397, 411–12 (1871); McClung, 19 U.S. 598, 604–05 

(1821). Tennessee v. Davis, Ohio v. Thomas, and 

Johnson v. Maryland hold that a state may not 

prosecute a federal officer for performing his federal 

duties. See Davis, 100 U.S. 257, 263 (1879); Thomas, 

173 U.S. 276, 285 (1899); Johnson, 254 U.S. 51, 57 

(1920).17 But no case decided by this Court suggests 

that federal officials are immune from generally 

 
17 The Court’s discussion of federal supremacy in footnote 13 of 

Clinton v. Jones is to the same effect. 520 U.S. at 691 n. 13. All 

of the authorities cited in that footnote stand for the proposition 

that states may not control or prevent the federal government’s 

operations, not the proposition that states may not enforce their 

laws against federal officials. See Hancock v. Train, 426 U.S. 

167, 178–82 (1976) (state may not use its control of a permit 

system to prohibit the federal government from operating a 

federal facility); Mayo v. United States, 319 U.S. 441, 443–45 

(1943) (state may not order cessation of a federal program); 

Laurence Tribe, AMERICAN CONSTITUTIONAL LAW 513 (2d ed. 

1988) (states may not “command federal officials . . . to take 

action in derogation of their . . . federal responsibilities”).  
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applicable state law when no official federal action is 

concerned. And for good reason. Federal officials 

must pay state sales taxes and obey local anti-

shoplifting laws, just like everybody else. Like 

everybody else, federal officials are subject to 

criminal sanction if they break those laws. A 

supremacy problem arises only when a state 

purports to act on a federal officer in a way that 

impedes or controls official federal action—the 

execution of federal law or the carrying out of federal 

government operations. 

Thus, whether a state legal process touching 

the president’s affairs is consistent with federal 

supremacy depends on whether the burdens imposed 

directly impede, or do not impede, the operations of 

the federal government. Given the president’s 

uniquely important role, there are obvious ways in 

which criminal proceedings against him could 

interfere with federal governance, even if the subject 

matter of the proceedings concerned the president’s 

personal affairs rather than his official conduct. To 

exercise physical control over a president by 

arresting or jailing him, or even by compelling him to 

attend a trial at a certain time and place, could 

impede the government’s operations. See A Sitting 

President’s Amenability to Indictment and Criminal 

Prosecution, 24 Op. O.L.C. 222, 229 (2000). But not 

every imposition of legal process on a president has 

that effect. And this Court has held that some 

impositions on a president, including some that could 

command nontrivial amounts of a president’s 

attention, are consistent with the president’s ability 

to do his job. See Jones, 520 U.S. at 703–08 (holding 

that the president is not immune from some civil 

suits and describing instances in which presidents 
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gave testimony in legal proceedings, both voluntarily 

and under court order, without compromising their 

constitutional function).  

Petitioner contends, as a per se matter, that 

any criminal proceeding touching the president’s 

affairs would impede the operations of the federal 

government. Pet’r’s Br. 25, 29–30. That claim is too 

broad. Criminal justice encompasses a wide 

spectrum of proceedings, ranging from those that 

take over people’s lives to those that are quickly 

completed and left behind. And many of its demands 

are considerably less burdensome than the burden of 

being subject to civil suit, which this Court deemed 

acceptable in Jones. 

The present case is about a subpoena that 

touches the president’s affairs but does not involve 

any official conduct and was issued to a private 

party. The subpoena does not direct the president to 

do anything, so compliance need not consume a 

minute of the president’s time. Certainly this 

subpoena asks less of the president than has been 

required of other presidents who responded 

personally, in real time, to questions posed in 

depositions or other testimonial settings. There is 

simply no reason to think that any proceeding 

touching the president’s affairs, no matter how little 

it demands of him, impedes federal governance 

simply because it is denominated “criminal.” 

To be sure, the prospect of an eventual 

criminal prosecution might distract any person, 

including a president. But so might a state official’s 

public announcement of the intention to investigate 

and prosecute a president after he leaves office, or 

similar announcements from private parties 

campaigning for state office. Surely federal 
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supremacy cannot prohibit state officials or 

candidates for state office from articulating their 

intentions to the public, no matter how distracting a 

president would find it. Similarly, even though a 

subpoena served on a third party demands nothing 

from the president, he nevertheless might choose to 

involve himself personally and even to spend 

considerable time on the matter—as he might choose 

to spend his time on any of dozens of projects that 

interest him personally. One can easily imagine a 

president choosing to spend time defending himself 

in a civil suit, particularly if that suit featured 

explosive or embarrassing allegations, as in Jones. 

But the possibility that a president might choose to 

spend his time in a particular way is not a reason to 

think that the Constitution forbids a state from 

enforcing its laws—and certainly not when all the 

state has done is seek documents from a private 

party who is not the president. 

Petitioner also argues that the scope of 

presidential immunity should reflect not the burden 

that this subpoena would impose but the cumulative 

burden that many similar proceedings might impose, 

if state prosecutors began to investigate the 

president en masse. Pet’r’s Br. 36–37. But a similar 

concern could be raised about civil suits, too, 

including for civil suits that clearly would be 

permitted under Jones; and yet Jones held that the 

president is not immune. In any event, Petitioner’s 

argument is both speculative and overly pessimistic. 

There is no way to know whether, and no basis for 

confidently predicting that, scores of prosecutors will 

use the criminal process to harass future presidents 

if the present subpoena is enforced. Unpopular 
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presidents are nothing new, but there has been no 

such epidemic in the past.  

In Jones, the president’s defenders warned 

that a denial of immunity would open the floodgates 

of civil litigation, harassing presidents in their 

personal capacities. But the Clinton administration 

was followed by four presidential terms in which no 

president had to spend significant time on civil suits 

brought against him in his personal capacity. Naïve 

though it might sound, perhaps presidents whose 

conduct is basically upstanding will usually not find 

themselves being sued or investigated. To presume 

otherwise—to say, without evidence, that this Court 

expects American prosecutors to systematically 

abuse their authority in order to harass presidents—

is to deny a whole class of democratically elected 

officials the presumption of good faith that this Court 

usually and properly affords to local public officials. 

Petitioner’s argument that denying immunity 

in this case would permit states to control federal 

government operations is weak. Perhaps for that 

reason, Petitioner also makes an argument of a very 

different kind: he argues that criminal proceedings of 

any sort must be off the table because of the stigma 

they carry. Pet’r’s Br. 17, 29–30, 32. This is a deeply 

troubling argument, and one that again reflects 

Petitioner’s understanding of the presidency as a sort 

of royal office. The idea that the president has a 

distinctive claim to be protected against stigma, over 

and above the legitimate practical demands of his 

office, is more suited to the principles of an 

aristocracy than those of a republic. A king, perhaps, 

is entitled to be shielded from stigma: the person of 

the king is sacred in a monarchical system, and the 

law can be subordinated to protect his honor. But the 
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Constitution knows no principle of lèse-majesté. To 

argue that the Constitution shields the president 

from even the suggestion of involvement in criminal 

wrongdoing because that suggestion might call him 

into disrepute is to afford him an aristocratic 

privilege to which no American is entitled.18  

To be sure, the Constitution protects 

Americans against being unjustifiably stigmatized by 

criminal accusations. We have probable cause 

requirements and grand juries and libel laws, for 

example. The president is as entitled to those 

protections as anyone else. But under a government 

of laws and not of men, the fact that a man is the 

president does not immunize him from the opinions 

that other citizens may form upon learning that a 

legitimate investigation is proceeding against him. 

The fact that citizens may come to think poorly of a 

president if the law takes its course cannot be a 

reason to prevent the law from operating. In essence, 

this Court has already so held: being sued for sexual 

harassment can be at least as stigmatizing as being 

investigated for financial improprieties, yet this 

Court has deemed sexual harassment suits 

permissible against sitting presidents. See Jones. 

 

 
18 See Resp’t Br. 34 (noting that “decades of this Court’s 

precedents flatly reject the assumption . . . that state 

prosecutors are likely to exercise their investigatory powers 

irresponsibly”).  
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II. Any grant of presidential immunity 

should come from Congress, not from this 

Court. 

 

Petitioner raises the prospect of presidents 

harassed by local prosecutors seeking to score 

political points. This concern is overstated. But even 

if the concern were reasonable, the solution would 

not be a judicially crafted grant of immunity. It 

would be legislation from Congress, for two reasons.  

First, the judgment that such an immunity 

was needed would be based on a prediction about the 

future, not the application of a principle required by 

the Constitution. Indeed, the necessary prediction 

would require this Court to abandon its normal 

presumption that local officials act in good faith.  

Second, it would not be possible to establish 

the scope of such an immunity without making policy 

and political decisions that courts are unsuited to 

make.  

 

A. This Court should not rule on the 

basis of a questionable prediction 

about the future. 

 

 Petitioner warns that denying immunity in 

this case would bring on an epidemic of ginned-up 

criminal investigations designed to harass 

presidents. Pet’r’s Br. 25–28. But perhaps the sky is 

not falling. Twenty years ago, a different president’s 

defenders warned that permitting a civil suit against 

a sitting president would open the floodgates to a 

similar kind of harassing litigation. But the Court 

decided Jones as it did, and the flood of harassing 

litigation did not come. The next four presidential 
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terms featured zero occasions on which presidents 

were forced to spend significant time dealing with 

civil lawsuits filed against them in their personal 

capacities.19 

 It is not clear, therefore, why anyone should 

confidently predict that denying immunity in this 

case would bring on a flood of pretextual criminal 

proceedings. Petitioner says that local politicians 

whose constituents dislike any given president will 

have incentives to engage in symbolic politics by 

investigating those presidents. Pet’r’s Br. 26. That 

may be. But local politicians have had those 

incentives since the beginning of the Republic; yet, as 

Petitioner acknowledges, the present case appears to 

be the first of its kind. Pet’r’s Br. 28.20 Even in the 

 
19 It is true that in the fifth presidential term after Jones—this 

one—the sitting president has been sued several times. But 

that is no evidence that the Jones warnings were right. This 

president was the subject of many lawsuits even before 

becoming president. That he continues to be sued while 

president thus does not reflect anything about a general 

tendency of presidents to face harassing litigation; it merely 

means that whatever characteristics the current president 

possesses that cause him to be sued frequently did not 

disappear upon his assuming office. The counterexamples of 

other administrations from 2001 to 2017 suggest that 

presidents who are not regularly sued before becoming 

president are also not regularly sued after becoming president, 

even after Jones.  
20 Citing cases in which this Court suggested that the federal 

government’s declining to exercise a power over time raises 

doubts about that power’s existence, Petitioner argues that the 

fact that states have not previously subjected the president to 

criminal process indicates that they lack the power to do so. 

Pet’r’s Br. 28 (citing, e.g., Printz v. United States, 521 U.S. 898, 

905–08 (1997) (holding that Congress’s history of not 

commandeering state officials suggests the absence of a power 

to commandeer)). But those cases are inapposite, because 
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divisive climate of 2020, the number of local 

prosecutors commencing investigations of an 

unusually unpopular president is vanishingly 

small.21 Thus, despite the obvious opportunity to 

score political points, American prosecutors have not 

attempted to do so by launching flimsy investigations 

of locally unpopular presidents. To credit Petitioner’s 

prediction that the future will be much worse, this 

Court would need to believe that large numbers of 

local prosecutors will begin to abuse their offices in a 

new way. That speculation would contradict the 

Court’s normal and appropriate presumption that 

local elected officials act in good faith.22 This Court 

should not abandon that stance to the denigration of 

local officials as a class, especially when there is no 

evidence of the relevant misbehavior.  

 In any event, this Court is not the right 

institution for making predictions about how the 

future will be different from the past; nor is it the 

 
questions of state and federal power are fundamentally 

dissimilar. The federal government always has the burden to 

demonstrate affirmatively the existence of some power that it 

claims; state governments are presumed to possess the power to 

act and are denied such power only when some affirmative 

prohibition applies. See U.S. Term Limits, Inc. v. Thornton, 514 

U.S. 779, 848 (1995) (Thomas, J., dissenting). 
21 The current president has an extensive business empire, 

giving prosecutors in many different jurisdictions the 

opportunity to gin up harassing investigations if they were bent 

on doing so. They have not. Whether the lack of other 

investigations is due to the president’s having done nothing to 

warrant investigation in those jurisdictions or to any other 

cause, the important fact for present purposes is that 

prosecutors are not engaged in widespread investigations for 

the purpose of scoring political points with their constituents. 
22 See Resp’t Br. 35 (citing Mesa v. California, 489 U.S. 121, 138 

(1989)). 
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right institution to design a legal regime aimed at 

addressing a hypothetical problem. Within our 

system, the institution for those projects is the 

legislature. If Congress legislates based on its 

expectations of the future and those expectations 

turn out to be wrong, Congress can amend its 

legislation. If Congress legislatively confers a broad 

immunity from all criminal processes, and then two 

or three consecutive presidents turn out to be crooks 

whose immunity helped them get away with serious 

wrongdoing, a reformist Congress can reduce or 

eliminate the immunity for later presidents. But a 

constitutional holding from this Court cannot be 

corrected as easily. 

In any event, a legislative scheme—wisely 

crafted or not—is the choice of the people’s 

democratically elected representatives. Congress is 

entitled to make law based on its guesses, right or 

wrong. This Court does not sit to predict changes in 

American behavior and craft future-oriented 

solutions.  

 

B. This Court is ill-suited to make the 

policy choices necessary to determine 

the scope of a presidential immunity 

from investigation. 

 

 The Constitution requires only that the 

president be immune from state legal processes that 

would control or frustrate the operations of the 

federal government. Supra § I.23 But suppose that 

lawmakers believed that a broader immunity would 

be better. How far should that immunity extend? 

 
23 See also Jones, 520 U.S. at 691 n. 13. 
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Petitioner argues that states must not be able to 

“distract, burden, and stigmatize the President.” 

Pet’r’s Br. 29. What measures would have those 

effects? The question is not easy. Criminal justice 

features a broad array of practices, formal and 

otherwise. “Investigation” is not just one thing: local 

law enforcement authorities gather information, 

interview witnesses, consult experts, make plans, 

and communicate with the public, formally and 

informally, with and without coercive legal 

measures. Perhaps any of those measures could 

distract or stigmatize a president, and perhaps only 

under certain circumstances would that distraction 

or stigma be worth worrying about. There is no way 

to draw the necessary lines without making many 

contestable policy choices. Legislatures resolve such 

questions routinely, and properly so. But these 

questions do not lend themselves to principled 

judicial resolution as a matter of constitutional law. 

 Suppose that a given criminal investigation 

might distract or stigmatize a president, even if no 

further action were taken while the president 

remained in office. If so, a prosecutor’s 

announcement that a criminal investigation would 

commence one day after the president left office 

might be just as distracting or stigmatizing. Should a 

local prosecutor be prohibited from announcing that 

a criminal investigation would commence one day 

after the president left office? From announcing that 

he has enough information to justify opening an 

investigation? From conducting those portions of an 

investigation that can be conducted without formally 

coercive measures like subpoenas? So long as a 

president will not actually be prosecuted until he 

leaves office, the prospect of trial and possible 
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conviction is equally far in the future in all of these 

scenarios—and all of them carry the potential for 

distraction or stigma. How far, if at all, to grant the 

president immunity so that he can focus his 

attention on other matters is not a question that 

admits of a principled answer on the basis of the 

Constitution’s text, history, or structure—unless that 

answer is “only far enough to prevent state 

authorities from controlling or impeding the 

operations of the federal government.”  

 The project of crafting a broader immunity 

would also have to consider not only the potential for 

presidential distraction but also the potential costs to 

legitimate state law enforcement needs. Those costs 

are hard to estimate. If current circumstances are 

any guide, some number of future presidents are 

likely to be people with extensive business holdings, 

located in many jurisdictions. If so, the policy impact 

of a blanket immunity against all criminal 

investigations (whatever that might mean) could be 

quite large. Suppose that a business in which a 

president had a substantial interest were suspected 

of being one of many businesses in an industry 

engaging cooperatively in a course of illegal conduct. 

A rational investigation of the scheme might involve 

an investigation of the president’s business. Would 

the whole group of businesses be shielded from 

investigation because any investigation would 

distract and stigmatize the president? These 

questions raise complex matters of policy and politics 

better suited for legislative than judicial resolution, 

both because they involve guesses about costs and 

benefits and because it is wise to make any solutions 

revisable in light of experience. 
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In attempting to answer questions like these, 

Congress could carve and limit the world of potential 

investigations in ways that a court could not. For 

example, Congress might grant immunity against 

investigations of the president personally but permit 

the investigation of corporate entities connected to 

the president. Congress might choose to shield 

conduct occurring after the president took office but 

not pre-presidential conduct. Congress could specify 

immunity from state investigation for conduct that 

was already the subject of investigation by Congress 

itself. And so on. Moreover, Congress’s choice of tools 

for addressing this set of issues is not limited to 

grants of immunity. For example, much as Congress 

has made legal actions against members of the 

Armed Services removable to federal court, Congress 

could create substantive federal law requiring state 

prosecutors to show probable cause in federal court 

before proceeding past a specified point in criminal 

investigations touching the president’s affairs. In all 

of these ways, Congress is better suited than this 

Court to protect presidents against unwarranted 

criminal investigations by state authorities—if any 

such protection were needed. And it is Congress that 

the Constitution charges in the first instance with 

structuring the offices of the federal government and 

deciding what each one needs to function. See U.S. 

Const. art. I, § 8, cl. 18. (vesting in Congress the 

power to make all laws necessary and proper for 

carrying into execution the powers vested “in any 

department or officer” of the United States). 
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CONCLUSION 

 

The Framers designed a system in which no 

one is above the law, not even the president. 

Historically, this Court has adhered to that principle. 

It should do so again and affirm the decision of the 

Second Circuit. 

 

Respectfully submitted,  
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APPENDIX: LIST OF AMICI—FORMER 

REPUBLICAN MEMBERS OF CONGRESS, 

FORMER MEMBERS OF THE EXECUTIVE 

BRANCH UNDER REPUBLICAN 

ADMINISTRATIONS, AND LEGAL EXPERTS 

 

Donald Ayer 

Principal Deputy Solicitor General, 1986–1988 

Deputy Attorney General, 1989–1990 

 

Steve Bartlett 

U.S. House of Representatives (R-Texas), 1983–1991 

  

Jack Buechner 

U.S. House of Representatives (R-Missouri), 1987–

1991 

  

Linda Chavez 

White House Director of Public Liaison, 1985 

Chairman, National Commission on Migrant 

Education, 1988–1992 

 

Tom Coleman 

U.S. House of Representatives (R-Missouri), 1976–

1993 

  

George T. Conway III 

 

John Dean 

White House Counsel, 1970–1973 

 

David Durenberger 

U.S. Senate (R-Minnesota), 1978–1995 
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Mickey Edwards 

U.S. House of Representatives (R-Oklahoma), 1977–

1993 

  

David Emery  

U.S. House of Representatives (R-Maine), 1975–1983 

Deputy Director, U.S. Arms Control and 

Disarmament Agency, 1983–1988 

 

Emil Frankel 

Assistant Secretary for Transportation Policy, U.S. 

Department of Transportation, 2002–2005 

 

Charles Fried 

Solicitor General of the United States, 1985–1989 

 

Stuart M. Gerson 

Acting Attorney General of the United States, 1993 

Assistant Attorney General, Civil Division, 1989–

1993 

 

Jimmy Gurulé 

Assistant Attorney General, Department of Justice, 

1990–1992 

Assistant U.S. Attorney, 1985–1989 

Under Secretary for Enforcement, Department of the 

Treasury, 2001–2003 

 

David Iglesias 

U.S. Attorney for the District of New Mexico, 2001–

2007 

 

Bob Inglis 

U.S. House of Representatives (R-South Carolina), 

1993–1999, 2005–2011 
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Leon Kellner 

U.S. Attorney for the Southern District of Florida, 

1985–1988 

  

James Kolbe 

U.S. House of Representatives (R-Arizona), 1985–

2007 

  

Steven T. Kuykendall 

U.S. House of Representatives (R-California), 1999–

2001 
 

James Leach 

U.S. House of Representatives (R-Iowa), 1977–2007 

  

John LeBoutillier 

U.S. House of Representatives (R-New York), 1981–

1983 

 

Paul N. (Pete) McCloskey, Jr. 

U.S. House of Representatives (R-California), 1967–

1983 

 

John McKay 

U.S. Attorney for the Western District of 

Washington, 2001–2007 

 

Mike Parker 

U.S. House of Representatives (R-Mississippi), 1989–

1999 

 

Thomas E. Petri 

U.S. House of Representatives (R-Wisconsin), 1979–

2015 
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Trevor Potter 

Chair, Federal Election Commission, 1994 

Commissioner, Federal Election Commission, 1991–

1995 

  

Reid J. Ribble 

U.S. House of Representatives (R-Wisconsin), 2011–

2017 

  

Paul Rosenzweig 

Deputy Assistant Secretary for Policy, Department of 

Homeland Security, 2005–2009 

 

Claudine Schneider 

U.S. House of Representatives (R-Rhode Island), 

1981–1991 

 

Christopher Shays 

U.S. House of Representatives (R-Connecticut), 

1987–2009 

 

Peter Smith 

U.S. House of Representatives (R-Vermont), 1989–

1991 

 

Alan Steelman 

U.S. House of Representatives (R-Texas), 1973–1977 

 

J.W. Verret 

Associate Professor of Law, George Mason University 

Antonin Scalia Law School* 
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Kimberly L. Wehle 

Assistant U.S. Attorney, Civil Division, 1997–1999  

Associate Independent Counsel, Whitewater 

Investigation, 1996–1997  

 

Christie Todd Whitman 

Administrator, Environmental Protection Agency, 

2001–2003 

  

Lawrence Wilkerson 

Chief of Staff to U.S. Secretary of State, 2002–2005 

 

Dick Zimmer 

U.S. House of Representatives (R-New Jersey), 

1991–1997 

  

  

*Institutional affiliation listed for identification 

purposes only. 
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INTEREST OF THE AMICI CURIAE 

 “Perhaps the clearest example of traditional state 
authority is the punishment of local criminal activity.” 
Bond v. United States, 572 U.S. 844, 858 (2014) (quota-
tion marks omitted). In separate briefs, the President 
of the United States (in his individual capacity) and 
the Department of Justice ask this Court to carve a 
hole out of that authority by creating an entirely new 
presidential immunity from all forms of state court 
criminal process—including enforcement of a grand 
jury subpoena directed to a third party. Their argu-
ment, however, is built on a premise that is without 
historical support and flips “Our Federalism” on its 
head: that state and local prosecutors are rogue ac-
tors who will pursue baseless criminal investigations 
against sitting Presidents purely for political gain and 
that state courts will simply allow them to do so. The 
States have a strong interest in rebutting that argu-
ment and ensuring that the Court’s resolution of this 
matter reflects the usual and appropriate respect for 
the role of States as independent sovereigns in our fed-
eral system. 

SUMMARY OF ARGUMENT 

 The President’s brief paints an alarming picture. 
Affirming the Second Circuit’s decision, he insists, will 
lead to a Chief Executive “hobbled by the whims of lo-
cal officials” driven by an “irresistible and widespread” 
temptation to pursue criminal proceedings purely for 

1 
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political gain. Trump Br. 26, 28 (emphasis added). “The 
risk that politics will lead state and local prosecutors 
to relentlessly harass the President,” he warns, “is 
simply too great to tolerate.” Id. at 16 (emphasis added). 
Nothing short of absolute immunity from all state 
court process will prevent “the floodgates [from] 
open[ing]” and “States and localities . . . [being] un-
leashed to proceed criminally against [him].” Id. at 
28 (emphasis added). 

 But those are all empirical claims, and the Presi-
dent offers no real-world evidence. Unable to offer a 
single example of the kind of harassing prosecution he 
claims will be ubiquitous, the President’s brief relies 
on conjecture and the paradoxical assertion that the 
fact that this case is the first of its kind proves that 
presidential immunity has long been accepted. Trump 
Br. 26, 28. For its part, the Department of Justice offers 
up a handful of instances of localities taking action 
against Presidents or Vice Presidents. But most of 
DOJ’s examples involve neither investigation nor pros-
ecution, and even those that do can hardly be said to 
threaten the kind of untenable distraction from duties 
DOJ describes. See DOJ Br. 18–19.  

 The President’s and DOJ’s inability to back up 
their dire warnings about state and local prosecutors 
run amok exposes the fatal flaw at the core of their im-
munity argument. State-level prosecutors are not reck-
less political actors eager to waste taxpayer dollars 
and scarce resources on baseless prosecutions of the 
President, with no purpose other than indeterminate 
political gain. On the contrary, they are dedicated 
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public servants guided by legal and ethical principles 
to whom this Court has repeatedly afforded (and in-
structed lower courts to afford) a presumption of good 
faith. There is no justification for fashioning an en-
tirely new rule of constitutional law based on factually 
groundless—and normatively troubling—speculation 
that prosecutors will suddenly abandon their profes-
sional obligations in favor of naked partisanship. 

 There is likewise no reason to disregard two cen-
turies of precedent emphasizing the States’ traditional 
authority over local crimes and the respect due them 
as independent sovereigns. The President and DOJ in-
sist that a “paramount” federal interest must prevail 
in this case, but they fail to demonstrate how the grand 
jury subpoena at issue “impede[s]” or “burden[s]” oper-
ation of the national government. DOJ Br. 12, 14 (cita-
tions omitted). To the contrary: because it is common 
ground that the subpoena at issue does not concern the 
President’s official conduct or compel him to take any 
action whatsoever, it leaves the President’s Article II 
responsibilities—and the workings of the federal gov-
ernment more broadly—entirely unaffected. 

 Devoid of its two foundational pillars—the unsup-
ported assertions that state-level prosecutors will be 
driven purely by politics and that a grand jury sub-
poena directed to the President’s agent “prostrat[es] 
[the federal government] at the foot of the states” 
(Trump Br. 25 (quotation marks omitted))—the argu-
ment for immunity collapses. This Court has already 
rejected a different President’s claim that subjecting 
him to any judicial process impermissibly impeded 
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performance of his constitutionally assigned functions. 
See Clinton v. Jones, 520 U.S. 680 (1997). And where 
the Court has recognized a need for some kind of im-
munity—whether qualified or absolute—its decisions 
have been grounded on the need to avoid tempering 
the President in the discharge of his official duties or 
chilling the candor of government deliberations. See, 
e.g., Nixon v. Fitzgerald, 457 U.S. 731 (1982); United 
States v. Nixon, 418 U.S. 683 (1974). Because this 
grand jury subpoena seeks information related to the 
President’s unofficial conduct (and thus does not reach 
any material protected by executive privilege), those 
concerns simply do not apply. 

 Neither the President nor DOJ offers any valid 
reason for casting off the longstanding presumption of 
regularity afforded to state criminal proceedings and 
the respect owed the States as independent sovereigns. 
This Court should reject their norm-defying argu-
ments and maintain the trust it has always had in 
States’ ability to operate criminal proceedings appro-
priately. Any other course would upset the constitu-
tional balance of power between the States and the 
federal government this Court has steadfastly pro-
tected. 

ARGUMENT 

 This Court has long afforded a presumption of reg-
ularity to state criminal proceedings. And it has recog-
nized that principles of comity and federalism weigh 
heavily against intrusion into areas of traditional 
State control, including the prosecution of local crimes. 
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The President and DOJ offer no compelling reason to 
abandon these bedrock principles in favor of a sweep-
ing rule of immunity this Court has repeatedly re-
jected. 

I. The President’s claims are inconsistent with 
the authority of States as independent sov-
ereigns 

A. The presumption of regularity afforded 
to state criminal proceedings should be 
maintained 

 1. This Court has repeatedly emphasized that 
prosecutors’ decisions are entitled to a “presumption 
of regularity,” which courts “do not lightly discard.” 
Nieves v. Bartlett, 139 S. Ct. 1715, 1723 (2019) (quota-
tion marks omitted). “Examining the basis of a prose-
cution,” the Court has explained, “threatens to chill 
law enforcement by subjecting the prosecutor’s mo-
tives and decisionmaking to outside inquiry.” Wayte v. 
United States, 470 U.S. 598, 607 (1985). Accordingly, 
absent “clear evidence to the contrary,” courts presume 
that prosecutors “have properly discharged their offi-
cial duties.” United States v. Armstrong, 517 U.S. 456, 
464 (1996).  

 The Court has put its money where its mouth is, 
requiring litigants to meet a high burden before they 
may proceed with claims predicated on a prosecutor’s 
bad faith. For example, a plaintiff asserting a claim for 
retaliatory prosecution under the First Amendment 
must “show more than the subjective animus of an of-
ficer and a subsequent injury; [he] must also prove as 
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a threshold matter that the decision to press charges 
was objectively unreasonable because it was not sup-
ported by probable cause.” Nieves, 139 S. Ct. at 1723. 
And when a defendant claims that he has been sub-
jected to a selective prosecution, he must show that 
“the Government declined to prosecute similarly situ-
ated suspects” even to meet the threshold for discovery. 
Armstrong, 517 U.S. at 458. 

 The Court has also made clear that the presump-
tion of regularity is not limited to federal prosecutors. 
In Armstrong, which described the “latitude” afforded 
to prosecutors and the demanding standards applica-
ble to selective prosecution claims, the Court made 
clear that the governing rule came from a case involv-
ing a state prosecution. See Armstrong, 517 U.S. at 465 
(discussing Ah Sin v. Wittman, 198 U.S. 500 (1905)). 
And in Nieves, the Court once again emphasized the 
“presumption of regularity” in a case involving only 
state, not federal, officers. Nieves, 139 S. Ct. at 1723; 
see id. at 1721 (noting that “[t]he State ultimately 
dismissed the criminal charges against Bartlett”); cf. 
Morris v. Matthews, 475 U.S. 237, 254 (1986) (Blackmun, 
J., concurring) (recognizing that state criminal pro-
ceedings generally enjoy a presumption of regularity). 

 2. The President and DOJ would have the Court 
flip this longstanding presumption of regularity on its 
head. According to the President, this Court must as-
sume that “politics [will] infect state and local deci-
sionmaking” because “the temptation to prosecute [the 
President] for political benefit” is so great as to be “ir-
resistible.” Trump Br. 26. And despite briefly waving its 
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hand at the notion that prosecutors generally act in 
good faith (albeit without citing any of the Court’s 
cases recognizing the presumption of regularity), see 
DOJ Br. 16, DOJ also contends that the temptation to 
weaponize criminal process against the President will 
be overwhelming. Id. at 15–17.  

 a. Neither the President nor DOJ offers any 
meaningful support for their eyebrow-raising asser-
tion that state prosecutors uniquely cannot be trusted 
to act in good faith.  

 i. The President does not offer a single example 
of the type of tainted prosecution he now claims is in-
evitable. Instead, he cites numerous cases (most over a 
century old) in which federal courts stymied efforts by 
States to interfere with the official duties of federal 
officers. See, e.g., Trump Br. 24–25, 30–31. Because the 
subpoena at issue seeks information related to the 
President’s unofficial conduct, these cases are inappo-
site. 

 ii. For its part, DOJ musters two examples of the 
types of criminal investigations it fears. Neither comes 
close to proving the intended point.  

 First, DOJ refers to an indictment brought against 
Vice President Cheney late in his term. But it is un-
clear what work that example is doing because DOJ 
itself has acknowledged that Vice Presidents are sub-
ject to indictment and criminal prosecution while in of-
fice. See Randolph D. Moss, Asst. Att’y Gen., A Sitting 
President’s Amenability to Indictment and Criminal 
Prosecution, 24 Op. O.L.C. 222, 222 (Oct. 16, 2000) 
(OLC Memo). 
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 What is more, the incident involving Vice Presi-
dent Cheney actually undermines DOJ’s assertion that 
the typical workings of the state criminal justice sys-
tem are insufficient to protect high-ranking federal 
officials from politically motivated prosecutions. Just 
weeks after the indictment was issued, a state admin-
istrative judge dismissed it. Cheney Indictment Dropped, 
Los Angeles Times (Dec. 2, 2008). In doing so, the judge 
“chastised the southern Texas prosecutor who brought 
the case,” id., proving that those who pursue ques-
tionable prosecutions of high-ranking officials do so at 
their professional peril.1  

 Second, DOJ cites the example of an Arizona sher-
iff “investigating” President Obama’s birth certificate. 
DOJ Br. 19. That example, of course, involved neither 
a prosecutor nor criminal process. What is more, as the 
article DOJ cites makes clear, the sheriff in question—
“anticipat[ing] . . . criticism he was throwing away tax-
payer money”—“farmed out the investigation to volun-
teers on his posse, which is funded through donations.” 

 
 1 This incident also undermines DOJ’s suggestion (at 20–21) 
that state courts cannot be trusted to fairly treat federal officials. 
The same is true of DOJ’s criticism of a New York trial court for 
requiring President Trump to sit for a video deposition. Id. at 21. 
As DOJ acknowledges, the President was able to obtain relief 
from a higher court of the same State. Id. (citing 24973/2015 
Docket cmt. No. 9, Galicia v. Trump (N.Y. Sup. Ct. Sept. 26, 
2019)). And in the Georgia administrative matter DOJ describes, 
the judge decided the issue in President Obama’s favor despite his 
absence from the hearing, and it does not appear that the request 
for contempt (made by the plaintiffs’ counsel) was ever even con-
sidered. See Farrar v. Obama, No. 1215136-60, 1/26/12 Hr’g Tr. 
at 44. (Ga. Office of State Admin. Hr’gs 2012).  
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Jacques Billeaud, Sheriff Joe Arpaio Closes Probe of 
Obama Birth Certificate, Associated Press (Dec. 15, 
2016). Far from unleashing the unchecked power of a 
sovereign State, the sheriff was unwilling to rely on the 
resources of his own office for fear of backlash over his 
overtly political effort. That sort of (literally) amateur 
operation hardly suggests an existential threat to the 
functioning of the Executive Branch. 

 iii. The remaining examples offered by the Pres-
ident and DOJ are even further afield. Although both 
refer to various actions of state or local legislative bod-
ies, see Trump Br. 4–6; DOJ Br. 18, it should go without 
saying that state laws and resolutions are a far cry 
from criminal proceedings. The President and DOJ 
also refer to statements by various candidates for office 
suggesting that the President’s conduct warranted in-
vestigation. See Trump Br. 26–27; DOJ Br. 19. Those 
references are puzzling at best, given DOJ’s own pre-
vious insistence that “[i]mpugning the official objec-
tive of a formal . . . policy judgment . . . based on 
campaign trail statements is inappropriate and fraught 
with intractable difficulties.” U.S. Br. at 66, Trump v. 
Hawaii, 138 S. Ct. 2392 (2018). Whatever merit that 
argument had in the case in which it was made, it 
clearly has more force here, where the campaign trail 
statements in question were not even made by the of-
ficial (respondent Vance) whose judgment is under re-
view. 

 b. In a game effort at reframing, the President 
and DOJ urge the Court to view the absence of 
historical experience to support their predictions as 
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bolstering the argument for immunity, rather than un-
dermining it. See Trump Br. 28; DOJ Br. 22. As the 
President would have it, the fact that this grand jury 
subpoena is the first of its kind shows that state and 
local prosecutors have—until now—simply assumed 
that they lack the authority to proceed criminally 
against the President, which (in turn) suggests that 
the Federal Constitution forbids it. Trump Br. 28; see 
also DOJ Br. 22–23. That argument fails for multiple 
reasons.  

 i. For one thing, it strains credulity that the very 
same state and local prosecutors the President accuses 
of having a “reckless mania for self-promotion” (Trump 
Br. 26) would have been—until now—cowed solely by 
an unwritten and untested rule of immunity.  

 Nor is there reason to believe that any such wide-
spread perception ever existed. Quite the contrary: Be-
fore this litigation, it had long been DOJ’s publicly 
expressed view that a grand jury may investigate a 
President’s alleged crimes during his term of office. In-
deed, DOJ made precisely that point in one of the very 
authorities upon which the President most heavily re-
lies. See OLC Memo, 24 Op. O.L.C. at 257 n.36 (stating 
that, although the President cannot be subjected to 
indictment and prosecution while in office, “[a] grand 
jury could continue to gather evidence throughout the 
period of immunity”); see also Trump Br. 20, 21, 29, 32, 
37, 39, 42 (citing OLC Memo). With the federal govern-
ment having publicly professed the view that Presi-
dents may be investigated during their term of office, 
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one wonders where the widespread acceptance of im-
munity the President points to would have originated. 

 ii. The President’s assertion that “the floodgates 
will open” (Trump Br. 28) if the Court affirms here 
fails for another reason as well. If the temptation to 
proceed against the President for political benefit will 
prove irresistible in localities with strong partisan af-
filiation, why would the same not already be true for 
other high-ranking federal officials, such as Cabinet 
members, Senators, or Representatives—officials who 
may be deeply unpopular in certain localities for the 
same reasons as the President? Indeed, DOJ specifi-
cally acknowledges that pursuing investigations of the 
President’s associates might well advance a prosecu-
tor’s campaign against the President himself. See DOJ 
Br. 17 (noting that “[n]othing is so politically effective 
as the ability to charge that one’s opponent and his 
associates are not merely wrongheaded, naïve, ineffec-
tive, but, in all probability, crooks” (emphasis added) 
(quoting Morrison v. Olson, 487 U.S. 654, 713 (1988) 
(Scalia, J., dissenting)). 

 So where are all the state subpoenas directed at 
high-ranking federal officials? And where are all the 
efforts to prosecute them for unofficial conduct in state 
court? The explanation cannot be that those officers 
also were assumed to be immune from criminal pro-
cess, because it has long been established that they 
have no such immunity. See OLC Memo, 24 Op. O.L.C. 
at 222; cf. U.S. Const. art. I, § 6, cl. 1 (recognizing lim-
ited Speech and Debate immunity). Yet a survey of fed-
eral officials convicted of crimes since the early 1920s 
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reveals that only seven of the approximately 100 pros-
ecutions were pursued by state or local officials. Three 
of those prosecutions involved traffic-related fatalities 
or drunk driving and three others involved disorderly 
conduct or prohibited sex acts—hardly facts suggest-
ing an effort to bring the weight of the state criminal 
justice system to bear against federal officials in ser-
vice of political ends.2 

 3. Politically motivated prosecutions are anath-
ema to the American criminal justice system. That 
foundational principle—not a widespread but unstated 
acceptance of immunity—best explains the absence of 
historical support for the groundless, harassing state 
prosecutions the President fears. This Court should 
not create a new rule of constitutional law for this case 
based on the unsupported assumption that state offi-
cials will begin regularly violating that norm if the 

 
 2 This survey is based on information in the World Heritage 
Encyclopedia Edition List of American Federal Politicians Con-
victed of Crimes (http://self.gutenberg.org/articles/eng/list_of_american_ 
federal_politicians_convicted_of_crimes) and the Congressional 
Misconduct Database (https://www.govtrack.us/misconduct). The 
seven state convictions are: Senator Ted Kennedy’s conviction in 
Massachusetts for leaving the scene of an accident in 1969; Rep-
resentative Andrew J. Hinshaw’s California conviction for bribery 
in 1976; Representative Herbert Burke’s 1978 conviction in Flor-
ida for drunken disorderly conduct and resisting arrest; Repre-
sentative John Hinson’s 1981 conviction in Washington, D.C. for 
attempted oral sodomy (then illegal in the District); Representa-
tive Bill Janklow’s South Dakota conviction for vehicular man-
slaughter in 2003; Senator Larry Craig’s misdemeanor conviction 
for disorderly conduct in Minnesota in 2007; and Representative 
Vito J. Fossella’s 2008 conviction in Virginia for driving under the 
influence. 
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decision below is affirmed. See Clinton v. Jones, 520 
U.S. 681, 701 (1997) (rejecting immunity where the ab-
sence of past civil actions against the President for un-
official conduct made it “unlikely that a deluge of such 
litigation will ever engulf the Presidency”). 

B. In situations involving only the Presi-
dent’s personal conduct, federalism and 
comity concerns outweigh any federal 
interest 

 This Court has repeatedly held that the President 
is not immune from judicial process. See Clinton, 520 
U.S. at 703; United States v. Nixon, 418 U.S. 683, 706 
(1974). In seeking a different result here, the President 
and DOJ rely heavily on the fact that, unlike prior 
cases, this one involves a subpoena issued by a state 
grand jury overseen by a state court. Trump Br. 40; 
DOJ Br. 14–15. But that factual difference does not 
compel a different outcome. To the contrary, the special 
role of the States as independent soveriegns in the fed-
eral system reinforces the conclusion that there is no 
constitutional rule immunizing the President from all 
forms of criminal process.  

 1. “The Constitution, in all its provisions, looks 
to an indestructible Union, composed of indestructible 
States.” Texas v. White, 74 U.S. 700, 725 (1869). “States 
are not mere political subdivisions of the United 
States,” and “[s]tate governments are neither regional 
offices nor administrative agencies of the Federal Gov-
ernment.” New York v. United States, 505 U.S. 144, 188 
(1992). And because “[t]he States . . . retain ‘a residu-
ary and inviolable sovereignty,’ ” Alden v. Maine, 527 
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U.S. 706, 715 (1999) (quoting The Federalist No. 39, at 
245), the Framers of our Constitution “intended that 
the States retain many essential attributes of sover-
eignty, including, in particular, the sovereign power to 
try causes in their courts,” World-Wide Volkswagen 
Corp. v. Woodson, 444 U.S. 286, 293 (1980). For that 
reason, there has been a “longstanding public policy 
against federal court interference with state court pro-
ceedings.” Younger v. Harris, 401 U.S. 37, 43 (1971).  

 As with all power-separating rules, the reason for 
shielding the States from federal intrusion is, ulti-
mately, a functional one: “Just as the separation and 
independence of the coordinate branches of the Federal 
Government serve to prevent the accumulation of ex-
cessive power in any one branch, a healthy balance of 
power between the States and the Federal Govern-
ment will reduce the risk of tyranny and abuse from 
either front.” United States v. Lopez, 514 U.S. 549, 552 
(1995). 

 2.  a.   These bedrock principles illustrate why the 
President’s plea for a constitutionally based immunity 
from state criminal process specifically is deeply un-
sound. As this Court has emphasized, “the punishment 
of local criminal activity” is “[p]erhaps the clearest ex-
ample of traditional state authority.” Bond v. United 
States, 572 U.S. 844, 858 (2014) (quotation marks omit-
ted). Because the subpoena at issue stems from an in-
vestigation into potential local crimes, enjoining its 
enforcement would “intrude upon the police power of 
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the States,” id. at 863—something this Court has re-
peatedly refused to countenance.3 

 The intrusion here would be far from costless. As 
respondent explains (at 45–46), the grand jury’s inves-
tigation involves numerous individuals and corporate 
actors who are not President of the United States and 
who have no claim whatsoever to any immunity. For 
that reason, preventing the grand jury from receiving 
the information covered by the subpoena could seri-
ously compromise the State’s ability to hold third par-
ties accountable for potential crimes. Alternatively, the 
information contained in the subpoenaed records could 
be exculpatory, and respondent’s inability to obtain it 
could prolong an investigation where no crimes were 
committed. As DOJ previously has recognized, “the 
consequences of any prejudicial loss of evidence . . . in 
the criminal context are . . . grave, given the . . . stakes 
for both the [government] and the defendant in crimi-
nal litigation.” OLC Memo, 24 Op. O.L.C. at 257 (citing 
Nixon, 418 U.S. at 711–13).  

 b. The President and DOJ argue that a State’s 
critical interest in prosecuting local crimes must yield 
to a paramount federal interest in ensuring that oper-
ation of the national government is not impeded. 

 
 3 See, e.g., Bond, 572 U.S. at 858; Cuomo v. Clearing House 
Ass’n, LLC, 557 U.S. 519, 534–35 (2009); Gonzales v. Oregon, 546 
U.S. 243, 270–74 (2006); Solid Waste Agency of Northern Cook 
Cty. v. U.S. Army Corp of Eng’rs, 531 U.S. 159, 174 (2001); Jones 
v. United States, 529 U.S. 848, 850 (2000); Medtronic, Inc. v. Lohr, 
518 U.S. 470, 475 (1996); United States v. Bass, 404 U.S. 336, 350 
(1971); Rewis v. United States, 401 U.S. 808, 812 (1971). 
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Trump Br. 24–25, 30–31; DOJ Br. 12–14. True enough. 
But there is no impediment here. 

 Unlike this case, the precedents on which the 
President and DOJ rely concerned interference with 
official federal acts. For example, in McCullough v. 
Maryland, 17 U.S. (Wheat.) 316 (1819), this Court re-
jected the proposition that States could impose a direct 
burden on a quintessentially federal institution by tax-
ing the national bank. And in numerous other cases 
cited, courts disallowed efforts by States to enjoin fed-
eral officials in the discharge of their duties, or to in-
vestigate or punish federal officers for the performance 
of official acts. See, e.g., Trump Br. 24–25, 30–31; DOJ 
Br. 12–14.  

 This case is worlds away from those precedents. 
The grand jury subpoena at issue here does not 
threaten any interference with the President’s official 
acts—indeed, it does not even involve them. Rather, 
the challenged subpoena seeks information about 
events predating the President’s time in office, when 
he was a private citizen and a resident of New York. 
In addition, because the subpoena is directed to a cor-
porate entity associated with the President, not the 
President himself, it does not purport to compel the 
President to do anything at all. For that reason, the 
subpoena cannot be said to yield any state-court con-
trol over the President—direct or otherwise. 

 Seeking to paper over that glaring problem, the 
President insists—in a single parenthetical clause—
that “[s]ubjecting the President to criminal process” 
has precisely the same “effect” regardless of whether 
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that process is “for official or unofficial acts.” Trump Br. 
25. But that claim “sound[s] more of ipse dixit than rea-
soned explanation.” Garcia v. San Antonio Metropoli-
tan Transit Authority, 469 U.S. 528, 543 (1985). This 
Court should require far more before casting aside its 
traditional reluctance to intrude on areas of state con-
cern, particularly given that the President and DOJ 
have not shown how this subpoena constitutes state-
court control over the President.  

II. This Court’s precedents foreclose the Pres-
ident’s claim of immunity 

 Lacking any compelling reason to distinguish this 
case based on the state-court origins of the subpoena, 
the argument for immunity collapses under the weight 
of this Court’s precedents. 

 1.  a.   This Court’s decision in Clinton v. Jones has 
already rejected nearly all of the arguments the Presi-
dent and DOJ urge in favor of immunity. In Clinton, as 
here, a President relied on precedents recognizing im-
munity from claims based on official acts. This Court 
dismissed the President’s effort to elide the distinction 
between official and private conduct, explaining that it 
had “never suggested that the President, or any official, 
has an immunity that extends beyond the scope of any 
action taken in an official capacity.” Clinton, 520 U.S. 
at 694 (emphasis added). 

 President Clinton also raised the same dire warn-
ing about “the potential additional litigation that an 
affirmance of the Court of Appeals judgment might 
spawn,” contending that such litigation would “impose 
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an unacceptable burden on the President’s time and 
energy, and thereby impair the effective performance 
of his office.” Clinton, 520 U.S. at 701–02. This Court 
rejected that argument for two reasons, both of which 
are relevant here. 

 First, the Court observed that the President’s “pre-
dictive judgment” about the likely impact of permitting 
the case against him to proceed “f[ou]nd[ ] little sup-
port in . . . history.” Clinton, 520 U.S. at 702. Noting 
that only three lawsuits had ever been filed against a 
sitting President based on private conduct, the Court 
reasoned that, “[i]f the past is any indicator, it seems 
unlikely that a deluge of such litigation will ever en-
gulf the Presidency.” Id. The Court also expressed con-
fidence that both procedural rules and the possibility 
of sanctions would “provide[ ] a significant deterrent to 
litigation directed at the President in his unofficial ca-
pacity for purposes of political gain or harassment.” Id. 
at 708–09.4 

 
 4 The Clinton Court did not regard the absence of historical 
support for non-official damages claims against the President as 
“a strong signal that such [claims] raise[ ] serious constitutional 
problems.” DOJ Br. 23. As Clinton explained in distinguishing 
Nixon v. Fitzgerald, 457 U.S. 731 (1982)—which DOJ cites in sup-
port of its argument here, see DOJ Br. 22—Fitzgerald was “able 
to discount the lack of historical support for the proposition that 
official-capacity actions against the President posed a serious 
threat to the office on the ground that a right to sue federal offi-
cials for damages as a result of constitutional violations had only 
recently been recognized.” Clinton, 520 U.S. at 702 n.36 (citing 
Fitzgerald, 457 U.S. at 753 n.33). Here, in contrast, as with the 
suit in Clinton, the State of New York did not require any decision 
of this Court to authorize a criminal investigation of its citizens  
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 Second, and “[o]f greater significance,” the Court 
explained that the President “err[ed] by presuming 
that interactions between the Judicial Branch and the 
Executive, even quite burdensome interactions, neces-
sarily rise to the level of constitutionally forbidden 
impairment of the Executive’s ability to perform its 
constitutionally mandated functions.” Clinton, 520 U.S. 
at 702. Returning to the distinction between official 
and unofficial acts, the Clinton Court reasoned that 
“[t]he burden on the President’s time and energy that 
is a mere byproduct of . . . review [of unofficial acts] 
surely cannot be considered as onerous as the direct 
burden imposed by judicial review and the occasional 
invalidation of his official actions.” Id. at 705. The 
Court also noted that “Presidents and other officials 
face a variety of demands on their time . . . some pri-
vate, some political, and some as a result of official 
duty. While such distractions may be vexing to those 
subjected to them, they do not ordinarily implicate con-
stitutional . . . concerns.” Id. at 705 n.40.  

 b. Clinton does not stand alone. Instead, the 
Court’s decision in United States v. Nixon also rejected 
many of the same arguments the President and DOJ 
now advance.  

 Most importantly, the Nixon Court rejected the ex-
act argument for absolute immunity that the President 
renews here: “that the independence of the Executive 
Branch within its own sphere insulates a President 
from a judicial subpoena in an ongoing criminal 

 
and thus the absence of historical support cannot be explained 
away. 
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prosecution.” 418 U.S. at 706 (citations omitted). That 
independence, the Court unanimously concluded, 
could not “sustain an absolute, unqualified Presiden-
tial privilege of immunity from judicial process.” Id. 

 The Nixon Court also emphasized another issue 
of direct relevance here: the special importance of 
evidence in criminal cases. “The need to develop all 
relevant facts in the adversary system,” the Court 
explained, “is both fundamental and comprehensive,” 
and “[w]ithout access to specific facts a criminal prose-
cution may be totally frustrated.” Nixon, 418 U.S. at 
709, 713. For that reason, the Court concluded that 
“the generalized interest in confidentiality” could not 
“prevail over the fundamental demands of due process 
of law in the fair administration of criminal justice.” 
Id. 

 2. The President and DOJ offer no persuasive re-
joinder to the Court’s reasoning in Clinton and Nixon.  

 a. Both the President and DOJ rely primarily on 
the fact that this case arises from state rather than 
federal proceedings. See Trump Br. 40–41; DOJ Br. 14–
15. To be sure, in Clinton, the Court observed that it 
was “not necessary to consider or decide whether a 
comparable claim might succeed in a state tribunal.” 
Clinton, 520 U.S. at 691. But that statement merely re-
flected the nature of the Court’s analysis—specifically, 
its focus “on the doctrine of separation of powers that 
restrains each of the three branches of the Federal 
Government from encroaching on the domain of the 
other two.” Id. The Clinton Court did not say that the 
President’s claim of immunity would prevail in state 
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court. And for the reasons we have already explained, 
principles of comity and federalism counsel rejection of 
the President’s effort to obtain any state court-specific 
form of immunity. See Part I, supra.5  

 b. The other grounds offered to distinguish Clin-
ton are no more persuasive.  

 i. Both the President and DOJ note that criminal 
proceedings impose “ ‘burdens’ that are ‘fundamentally 
different in kind from those imposed by the initiation 
of a civil action.’ ” Trump Br. 41–42 (quoting OLC 
Memo, 24 Op. O.L.C. at 249); see also DOJ Br. 17 (de-
scribing “an individual’s mental and physical involve-
ment and assistance in the preparation of [a criminal] 
defense”). The President also points to the “distinctive 
and serious stigma” of criminal proceedings and the 

 
 5 In Clinton, this Court identified two issues that might in-
form the analysis of presidential immunity in the context of a 
state-court proceeding: “local prejudice” and “direct control by a 
state court over the President.” 520 U.S. at 691 & n.13. As de-
scribed in Part I(B), supra, the latter concern is inapplicable here 
because the subpoena does not compel the President to take any 
action whatsoever. As for the need to insulate federal officials 
from local prejudice, there is no “support in . . . history,” id. at 
702, for such a concern with respect to criminal investigations. 
See Part I(A), supra. Indeed, such concerns are doubly misplaced 
because (unlike with private lawsuits) there are two levels of pro-
tection guarding against improper investigative actions—prose-
cutors, who are constrained by ethical standards and professional 
norms in their evidence-gathering function, and the state judici-
ary, which is more than capable of reining in any investigative 
techniques that cross the line. Moreover, given the Second Cir-
cuit’s holding rejecting Younger abstention in this case and per-
mitting the President to seek relief in a federal forum, see Pet. 
App. 8a–13a, any objection based on potential “local prejudice” is 
particularly inapt. 
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threat they pose to “ ‘the President’s ability to act as 
the Nation’s leader in both the domestic and foreign 
spheres.’ ” Trump Br. 32 (quoting OLC Memo, 24 Op. 
O.L.C. at 249).  

 These arguments simply ignore this Court’s analy-
sis in Clinton. As Clinton explained, compliance with 
judicial process for matters involving private acts does 
not “rise to the level of constitutionally forbidden im-
pairment” because any “burden on the President’s time 
and energy that is a mere byproduct of . . . review [of 
unofficial acts] surely cannot be considered as onerous 
as the direct burden imposed by judicial review and 
the occasional invalidation of his official actions.” 520 
U.S. at 702, 705. They also fail to appreciate this 
Court’s conclusion that even “vexing” distractions that 
demand the President’s time “do not ordinarily impli-
cate constitutional . . . concerns.” Id. at 705 n.40. 

 What is more, the President and DOJ’s “distrac-
tion” and “stigma” arguments elide the critical distinc-
tion between a criminal prosecution and a grand jury 
investigation. As noted above, the OLC memorandum 
on which the President and DOJ rely concluded that 
Presidents are not amenable to indictment and prose-
cution during their terms. Whatever the merits of that 
position—which, as DOJ acknowledges, this Court has 
not adopted (DOJ Br. 11)—it does not follow that the 
same reasoning applies equally to the very different 
circumstances of a grand jury investigation. 

 To the contrary, it is clear that OLC’s “distraction” 
and “stigma” arguments apply far differently—and sig-
nificantly less powerfully—to investigation than they 
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do to prosecution. With respect to distraction, the OLC 
memorandum focused on the tradition that a defend-
ant is present at his trial, and on courts’ inability to 
accommodate the President’s schedule when presiding 
over a criminal prosecution—issues that are foreign to 
the investigative phase of criminal proceedings. See 
OLC Memo, 24 Op. O.L.C. at 251–53 (distinguishing 
Clinton’s conclusion that the burdens of a civil action 
could be mitigated by docket management). With re-
spect to stigma, OLC focused on the fact that “[a] crim-
inal indictment . . . reflect[s] the official judgment of a 
grand jury,” which “exposes the President to an official 
pronouncement that there is probable cause to believe 
he committed a criminal act.” Id. at 249–50, 254. A 
criminal investigation, even one involving (typically 
secret) grand jury subpoenas, makes no such pro-
nouncement. 

 ii. For his part, the President simply posits that 
OLC’s conclusion is correct, see Trump Br. 29, and at-
tempts to reason backward from that assumption, lay-
ering on the additional arguments that immunity 
extends to a grand jury investigation and may be as-
serted against a subpoena directed at a third party. 
But even if OLC’s views about indictment and prose-
cution are correct, those views do not support the Pres-
ident’s position on investigation. For one thing, the 
same OLC memo specifically concluded that the Pres-
ident is not immune from grand jury investigation. See 
OLC Memo, 24 Op. O.L.C. at 257 n.36. Nor does the 
memo’s rationale necessarily extend as far as the Pres-
ident insists, both for the reasons just explained and 
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because OLC’s analysis also rested on a third pillar 
that has no purchase in this case whatsoever: the fact 
that “the actual imposition of a criminal sentence of in-
carceration . . . would make it physically impossible for 
the President to carry out his duties,” OLC Memo, 24 
Op. O.L.C. at 246. Accordingly, whether or not OLC’s 
view of the President’s immunity from indictment and 
prosecution is valid, it does not support the additional 
arguments the President makes here. 

 c. The President’s efforts to distinguish Nixon 
fare no better. First, the President contends that the 
Nixon Court did not decide the question of immunity. 
See Trump Br. 43–44. That is simply wrong. As de-
scribed above, this Court acknowledged President 
Nixon’s argument that “the independence of the Exec-
utive Branch within its own sphere insulates a Presi-
dent from a judicial subpoena in an ongoing criminal 
prosecution” and it unanimously and soundly rejected 
it. Nixon, 418 U.S. at 706 (citations omitted). That hold-
ing is dispositive here. 

 The President’s account of the facts underlying 
Nixon is no more persuasive than his effort to rewrite 
this Court’s opinion. Based on his own speculation that 
he is a target of respondent’s investigation, the Presi-
dent claims that Nixon is inapposite because, in that 
case, President Nixon was a mere “witness.” Trump Br. 
42. Not so. This Court explained in Nixon that “[t]he 
President challenge[d] a subpoena served on him as a 
third party,” 418 U.S. at 710, and further noted that the 
grand jury had “nam[ed] the President as an unin-
dicted co-conspirator,” id. at 687 n.2.  
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 Those facts make the Court’s opinion directly ap-
plicable here. As in Nixon, the President challenges a 
third-party subpoena seeking information relevant to 
an ongoing criminal proceeding. The only material dif-
ference is that, in this case, the President is not the 
subpoena recipient. That fact cuts against immunity, 
not in favor of it. 

III. No heightened showing is required before 
the grand jury subpoena may be enforced 

 The President and DOJ argue that even if the 
President is not categorically immune from criminal 
process, respondent must make a heightened showing 
of need before he may obtain records from the Presi-
dent’s agents. That argument fails as well.  

 1. The cases that have applied such a heightened 
showing—Nixon itself, In re Sealed Case, 121 F.3d 729 
(D.C. Cir. 1997), and Senate Select Committee on Pres-
idential Campaign Activities v. Nixon, 498 F.2d 725 
(D.C. Cir. 1974) (en banc)—all involved materials pre-
sumed to be protected by executive privilege. Following 
this Court’s decision in Nixon, courts accordingly re-
quired those seeking privileged information to show a 
“demonstrated, specific need” for the materials in ques-
tion. In re Sealed Case, 121 F.3d at 754.6 

 
 6 Even DOJ does not adopt the President’s view (Trump Br. 
46) that Nixon required a heightened showing by the prosecutor 
separate and apart from the claim of executive privilege. That is 
not surprising. The Nixon Court could not have been clearer that 
no more than compliance with Rule 17 was required to establish 
the validity of the subpoena itself. See 418 U.S. at 698 (“The sub-
poena duces tecum is challenged on the ground that the Special  
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 Those holdings have no application here. As DOJ 
acknowledges (at 28), the risk posed by disclosure of 
the material sought in those cases is entirely different 
than the “risk” at issue here. In Nixon and the cases 
that followed, disclosure threatened to chill the candor 
of government officials in the performance of their du-
ties “to the detriment of the decisionmaking process.” 
Nixon, 418 U.S. at 705. As this Court explained, the 
need for confidentiality in government deliberations 
was “too plain to require further discussion.” Id. 
Moreover, “both parties” accepted the position that 
“Presidential communications [we]re presumptively 
privileged.” Id. at 708 (quotation marks omitted). 

 No such consensus exists about the “risks” DOJ 
points to in this case—i.e., that “a state criminal sub-
poena for a President’s personal records could harass 
. . . or impose unwarranted burdens upon him, divert-
ing him from his official duties.” DOJ Br. 28. As de-
scribed, supra, the claimed threats of harassment 
and/or unwarranted burdens are wholly unsupported. 
For the same reasons the interests on which DOJ relies 
are insufficient to justify the President’s absolute im-
munity from criminal process, they are insufficient to 
mandate a heightened showing.7 

 
Prosecutor failed to satisfy the requirements of Fed. Rule Crim. 
Proc. 17(c), which governs the issuance of subpoenas duces tecum 
in federal criminal proceedings.”). 
 7 As described in Part I and footnote 8, supra, there is no ba-
sis for DOJ’s suggestion that immunity is necessary to “ensure 
that the protection of the President is not left to state courts and 
state prosecutors.” DOJ Br. 28. 

From the Desk of

Stuart Levine
sltax@taxation-business.com



27 

 

 Moreover, the President and DOJ fail to demon-
strate that the ordinary rules of criminal process are 
inadequate guards against the possibility of harassing 
subpoenas. “It is generally recognized that it is im-
proper to use a grand jury investigation to harass the 
witnesses or the subject of an investigation.” 2 Sara 
Sun Beale et al., Grand Jury Law and Practice § 9:18 
(2d ed. 2018); see also United States v. R. Enterprises, 
Inc., 498 U.S. 292, 299 (1991) (“Grand juries . . . may 
[not] select targets . . . out of malice or an intent to har-
ass.”). Consistent with that general principle, multiple 
States have adopted rules precluding burdensome 
grand jury subpoenas and state courts have shown 
willingness to quash subpoenas when improper motive 
is suspected. See, e.g., Tiller v. Corrigan, 286 Kan. 30, 
46 (2008) (grand jury subpoena should be quashed if 
“targets were . . . selected and subpoenas issued out of 
malice or with intent to harass”); People v. Spykstra, 
234 P.3d 662, 673 (Colo. 2010) (“Because the subpoenas 
were unreasonable and oppressive, we make the rule 
absolute and direct the district court to quash the 
subpoenas.”).8 These norms obviate the need for any 
heightened showing, particularly where, as here, the 
threat of harassment is entirely speculative. 

 
 8 See, e.g., Colo. Rev. Stat. § 16-5-204(i)(II-III) (permitting a 
court to quash a subpoena where “[c]ompliance . . . would be un-
reasonable or oppressive [or] a primary purpose of the subpoena 
is to harass the witness”); Neb. Rev. Stat. § 29-1412.01(2)–(3) 
(same); cf. In re Standard Jury Instructions in Criminal Cases, 
No. 2014-02, 152 So. 3d 475, 489 (Fla. 2014) (“[T]he grand jury is 
the ultimate instrument of justice and should never be subverted 
to become the vehicle for harassment or oppression.”). 
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 2. Requiring a heightened showing of need is not 
only unnecessary, it would be affirmatively injurious. 
As the Court explained decades ago when it estab-
lished the presumption of regularity applicable to pros-
ecutorial decisionmaking, “[e]xamining the basis of a 
prosecution . . . threatens to chill law enforcement by 
subjecting the prosecutor’s motives and decisionmak-
ing to outside inquiry.” Wayte, 470 U.S. at 607. Invert-
ing the standard rules to require respondent to justify 
his information requests before a grand jury subpoena 
will be enforced invites precisely the sort of judicial 
second-guessing this Court has consistently avoided.  

 The detrimental impact of that second-guessing 
should not be understated. As described in Part I(B), 
constraining prosecutors’ authority to compel docu-
ments and testimony would impede the truth-seeking 
function of the grand jury and the criminal justice sys-
tem more broadly. If prosecutors cannot procure evi-
dence because they are unable to meet the threshold 
showing, wrongdoers—including those with no claim 
to immunity—may not be held accountable for their 
crimes, while innocent parties may be not be relieved 
of the burdens of investigation because exculpatory ev-
idence remains out of reach. Moreover, as respondent 
explains (at 47), the proposed heightened showing 
could convert the President’s temporary immunity 
from prosecution during his time in office into a per-
manent immunity if evidence is lost before the Presi-
dent’s term expires and prosecutors are consequently 
unable to meet their burden of proof. In short, there 
are no good reasons to require respondent to make a 
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heightened showing and multiple compelling reasons 
to maintain the status quo. 

CONCLUSION 

 The judgment of the court of appeals should be af-
firmed. 
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MARK R. HERRING 
 Attorney General 

VICTORIA N. PEARSON 
 Deputy Attorney General 

TOBY J. HEYTENS 
 Solicitor General 
  Counsel of Record 

MARTINE E. CICCONI 
MICHELLE S. KALLEN 
 Deputy Solicitors General 

JESSICA MERRY SAMUELS 
 Assistant Solicitor General  

ZACHARY R. GLUBIAK 
 John Marshall Fellow 

OFFICE OF THE VIRGINIA 
 ATTORNEY GENERAL 
202 North Ninth Street 
Richmond, Virginia 23219 
(804) 786-7240 
solicitorgeneral@oag.state.va.us 

March 4, 2020 

  

From the Desk of

Stuart Levine
sltax@taxation-business.com



30 

 

XAVIER BECERRA 
 Attorney General 
  of California 

WILLIAM TONG 
 Attorney General 
  of Connecticut 

KATHLEEN JENNINGS 
 Attorney General 
  of Delaware 

KARL A. RACINE 
 Attorney General 
  of the District 
  of Columbia 

CLARE E. CONNORS 
 Attorney General 
  of Hawaii 

KWAME RAOUL 
 Attorney General 
  of Illinois 

BRIAN E. FROSH 
 Attorney General 
  of Maryland 

MAURA HEALEY 
 Attorney General 
  of Massachusetts 

DANA NESSEL 
 Attorney General 
  of Michigan 

KEITH ELLISON 
 Attorney General 
  of Minnesota 

AARON D. FORD 
 Attorney General 
  of Nevada 

GURBIR SINGH GREWAL 
 Attorney General 
  of New Jersey 

HECTOR BALDERAS 
 Attorney General 
  of New Mexico 

ELLEN F. ROSENBLUM 
 Attorney General 
  of Oregon 

BOB FERGUSON 
 Attorney General 
  of Washington 

 

From the Desk of

Stuart Levine
sltax@taxation-business.com



No. 19-635 

IN THE

___________________ 

DONALD J. TRUMP, 
Petitioner, 

v. 

CYRUS R. VANCE, JR., in his official capacity as 
District Attorney of the County of New York;

MAZARS USA, LLP, 
Respondents. 

___________________ 

On Writ of Certiorari to 
the United States Court of Appeals for the Second 

Circuit 
___________________ 

BRIEF FOR AMICI CURIAE
WASHINGTON STATE TAX PRACTITIONERS 

IN SUPPORT OF RESPONDENT VANCE 

___________________

Dirk Giseburt* 
Davis Wright Tremaine LLP  
920 Fifth Avenue, Ste. 3300 
Seattle, WA 98104 
(206) 757-8049 
dirkgiseburt@dwt.com 

Counsel for Amici Curiae 
*Counsel of Record 

March 4, 2020 

From the Desk of

Stuart Levine
sltax@taxation-business.com



i 

QUESTION PRESENTED 

Whether a state grand jury subpoena directing 
a third party to produce material that pertains only to 
unofficial and non-privileged conduct by a President 
and various private parties must be quashed under 
Article II or the Supremacy Clause of the 
Constitution.  
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BRIEF OF AMICI CURIAE 
WASHINGTON STATE TAX PRACTITIONERS 

IN SUPPORT OF RESPONDENT VANCE

INTEREST OF THE AMICI CURIAE

Amici curiae (“Practitioners”)1 are lawyers 
practicing state and local tax law in Washington 
State.  Practitioners regularly represent taxpayers of 
all kinds in investigations and audits of their tax 
returns by state and local tax agencies.  Practitioners 
also regularly apply this Court’s Due Process Clause 
and Commerce Clause precedents in defending 
against the jurisdictional claims of tax agencies. 

Practitioners coalesced as an initiative to help 
inform this Court of the broader factual and legal 
contexts in which disputes involving taxation arise 
and to correct the occasionally incomplete, inaccurate, 
or exaggerated characterization of those contexts by 
parties in the Court’s cases.  Practitioners have filed 
amicus briefs with the Court previously in North 
Carolina Dep’t of Revenue v. Kimberley Rice Kaestner 
1992 Family Trust, 139 S. Ct. 2213 (2019), and South 
Dakota v. Wayfair, Inc., 138 S. Ct. 2080 (2018).  In the 
prior cases, Practitioners supported the taxpayers’ 
positions.  In this case, Practitioners support the 

1 No counsel for a party authored this brief in whole or in part, 
nor made a monetary contribution intended to fund the 
preparation or submission of this brief. No person other than 
amici curiae or its counsel made a monetary contribution to its 
preparation or submission.  Petitioner and Respondents have 
filed Blanket Consents to the filing of amicus curiae briefs with 
the Clerk of the Court. 
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position of the agency investigating potential 
taxpayer abuses.   

Practitioners join this brief solely as 
individuals and not as representatives of the law 
firms or associations with which they are affiliated.  
Each Practitioner is currently in private practice.  
Among them are Practitioners who have served in the 
past as President of the Washington State Bar 
Association; who have served in the past as chair of 
the Association’s State and Local Taxes Committee; or 
who have taught state and local taxation at the 
University of Washington School of Law.  Their 
experience is not limited to representing taxpayers; 
two have worked in the past for the Washington State 
Department of Revenue as a former Assistant 
Director for Interpretation and Appeals and as a 
Special Assistant to the Director.  A full list of amici
appears in Appendix A.  

The Petitioner frames the Question Presented 
as whether the President’s “personal records” should 
be immunized from state criminal investigation, 
arguing that failure to do so would open “the 
floodgates” for investigation of this and other 
Presidents by all the state and local prosecutors in the 
country.  Petitioner’s Br. at 28.  Practitioners hope 
that, informed by experience in representing 
taxpayers in audits and investigations by not only the 
taxpayers’ home jurisdictions but also remote States 
and municipalities, their views may assist the Court 
in this case.   
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SUMMARY OF ARGUMENT 

1. The Petitioner characterizes the subject 
matter of the subpoena as his “personal records,” his 
“personal financial information,” his “private records,” 
and his “sensitive private records.”  While these 
characterizations may be accurate for purposes of 
contrasting with “official records,” see, e.g., Nixon v. 
Administrator of Gen. Servs., 433 U.S. 425, 454 
(1977), or “Presidential records,” see 44 U.S.C. § 2201, 
the terms do not capture the fact that the tax returns 
and supporting documentation covered by the 
subpoena are inherently imbued with a public 
character as well.  Financial records of this type are 
the bread and butter of tax audits.  “There can be little 
expectation of privacy where records are handed to an 
accountant, knowing that mandatory disclosure of 
much of the information therein is required in an 
income tax return.”  Couch v. United States, 409 U.S. 
322, 335 (1973).   

Moreover, tax returns and supporting 
documentation have a latent intersection with the 
criminal law.  In Practitioners’ experience, taxpayers 
are well aware that their choices in managing their 
books and records carry potential civil and criminal 
penalties.  The nomenclature of “private records” 
should not distract the Court from the fact that a 
criminal taxpayer investigation is a normal and 
foreseeable, if uncommon, dimension of business and 
economic activity. 

2. The Petitioner’s fear that, if the decision 
below is not reversed, he will be the subject of 
potentially thousands of local grand jury 
investigations is exaggerated.  He does not take into 
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account this Court’s record of policing the limits of 
state tax jurisdiction.  For example, to support state 
power to tax a nonresident person or business without 
placing an undue burden on interstate commerce 
under the Commerce Clause, U.S. CONST. art. I, § 8, 
cl. 3, this Court requires that “the tax [be] applied to 
an activity with a substantial nexus with the taxing 
state.”  Complete Auto Transit, Inc. v. Brady, 430 U.S. 
274, 279 (1977).  Presumably the power to impose tax 
penalties on a nonresident is similarly limited. 

In its most recent decision elaborating on this 
limitation, the Court held that such a nexus “‘is 
established when the taxpayer . . . “avails itself of the 
substantial privilege of carrying on business” in that 
jurisdiction.’”  South Dakota v. Wayfair, Inc., 138 S. 
Ct. 2080, 2099 (2018) (quoting Polar Tankers, Inc. v. 
City of Valdez, 557 U.S. 1, 11 (2009)).  The President 
is not subject to tax (or related tax penalties) on 
business activities except in those locations where he 
is “carrying on business.”  This rule means the 
impetus for a criminal investigation based on tax 
compliance, similar to the grand jury proceeding in 
the present case, is actually limited to a much smaller 
universe of jurisdictions than claimed. 

The Court in Wayfair also noted that the 
Commerce Clause nexus requirement is closely 
related “to the due process requirement that there be 
‘some definite link, some minimum connection, 
between a state and the person, property or 
transaction it seeks to tax.’”  Id. at 2093 (quoting 
Miller Brothers Co. v. Maryland, 347 U.S. 340, 344-45 
(1954)).  Local criminal investigations relating to the 
President as a taxpayer would need to rest at least on 
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a “minimum connection” between his related private, 
unofficial activities and the State. 

Given these jurisdictional rules, it appears the 
asserted rationale for an absolute temporary 
immunity from criminal investigation is overblown. 
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ARGUMENT 

I. The Petitioner’s Tax Returns and Supporting 
Records Have an Inherent “Public” 
Character as Well as Their “Private” or 
“Personal” Nature. 

A. The subject matter of the subpoena is 
always potentially reviewable by the 
government under routine circumstances.   

The Petitioner characterizes the subject matter 
of the subpoena as his “personal records,” Petitioner’s 
Br. at i, 8,  32, 34; his “personal financial information,” 
id. at 15, 19; his “private records,” id. at 17; his 
“personal documents,” id. at 30, 47; and his “sensitive 
financial records.”  Petition at 5.  The Respondent 
similarly states the subpoena seeks the Petitioner’s 
“purely private” documents as opposed to “privileged 
or confidential official documents.”  Respondent’s Br. 
at 39.2

As accurate as the labels “personal” and 
“private” may be, the Court should not take this 
nomenclature at face value.  The documents in 
question have a latent “public” character arising from 

2 The Second Circuit’s opinion leads with the neutral term 
“financial records,” see Appendix to the Petition (“Pet. App.”) at 
2a, 5a, but also uses the terms “private tax returns and financial 
information” and “private and non-privileged documents,” Pet. 
App. 18a, 19a, apparently as distinguished from official 
documents.  See also Pet. App. 28a (“personal records”), 28a 
(“personal financial records”). 
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the relationship between a taxpayer and taxing 
authorities. 

The subpoena covers tax returns and related 
schedules; financial statements “prepared, compiled, 
reviewed, or audited” by Respondent Mazars USA, 
LLP; agreements related to the “preparation, 
compilation, review, or auditing” of tax returns or 
financial statements; “underlying, supporting, or 
source documents” relating to the foregoing; and 
“work papers, memoranda, notes, and 
communications” relating to the foregoing.  Pet. App. 
5a-6a n.5 (quoting the subpoena issued August 29, 
2019, by Respondent Vance to Respondent Mazars 
USA, LLP). 

In Practitioners’ experience, the scope of this 
subpoena is not surprising.  For example, in a notice 
of a Washington State “limited scope audit” of 
business excise tax returns that one of our clients 
received in January 2020, the categories of documents 
requested covered the same ground as the first four 
categories in the Mazars subpoena, leaving out the 
final category of “work papers,” etc.  In addition to the 
taxpayer’s excise tax returns,3 the audit requested:  

 Supporting documents used to file excise 
tax returns; 

3 Washington State does not impose a personal or corporate 
income tax, but rather a broad-based gross receipts tax called the 
business and occupation tax.  See, e.g., Tyler Pipe Inds., Inc. v. 
Washington Dep’t of Revenue, 483 U.S. 232, 234-39 (1987).  An 
excise tax audit in Washington is the equivalent of a combined 
income tax and sales/use tax audit in other States. 
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 Federal income tax returns; 

 Trial balance and financial statements; 

 Sales detail report; 

 Expense detail report; and 

 Supporting documents for all deductions 
and exemptions claimed. 

Sometimes a client will ask, “Do I have to give them 
all of this?”  The answer typically is, “Yes, you do.”  
Occasionally there may be a reason to resist 
production of a specific set of document requests, such 
as lack of relevance to the particular business in 
question.  In Practitioners’ experience, however, most 
business clients understand that the scope of 
investigation is routine. 

The scope of the government’s interest in a 
taxpayer’s financial records follows from the need to 
ascertain the reasonableness and accuracy of the 
taxpayer’s reporting.  It is typically authorized by 
express statute, such as Washington Revised Code § 
82.32.070(1) (referring to the State Department of 
Revenue): 

Every taxpayer liable for any tax 
collected by the department must keep 
and preserve, for a period of five years, 
suitable records as may be necessary to 
determine the amount of any tax for 
which the taxpayer may be liable. Such 
records must include copies of all of the 
taxpayer's federal income tax and state 
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tax returns and reports. All of the 
taxpayer's books, records, and invoices 
must be open for examination at any 
time by the department of revenue. 

The New York statute authorizing audits for personal 
income tax is similar: 

Examination of books and witnesses.--(1) 
The tax commission for the purpose of 
ascertaining the correctness of any 
return, or for the purpose of making an 
estimate of taxable income of any person, 
shall have power to examine or to cause 
to have examined, by any agent or 
representative designated by it for that 
purpose, any books, papers, records or 
memoranda bearing upon the matters 
required to be included in the return, and 
may require the attendance of the person 
rendering the return or any officer or 
employee of such person, or the 
attendance of any other person having 
knowledge in the premises, and may 
take testimony and require proof 
material for its information, with power 
to administer oaths to such person or 
persons. 

N.Y. Tax Law § 697(b). 

The tax returns and supporting documentation 
covered by the Mazars subpoena are therefore 
inherently imbued with a public character.  Financial 
records of this type are the bread and butter of tax 
audits.  As the Respondent notes, “tax returns are 
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routinely submitted to federal and state agencies.”  
Respondent’s Br. at 49.  These documents are of a type 
liable to be shared with the government from the 
moment of their creation. 

While the Petitioner’s tax and financial records 
might appropriately be called “personal” or “private” 
for purposes of contrasting with the terms “official 
records,” see, e.g., Nixon v. Administrator of Gen. 
Servs., 433 U.S. 425, 454 (1977), or “Presidential 
records,” see 44 U.S.C. § 2201, the documents are also 
“public.”  “There can be little expectation of privacy 
where records are handed to an accountant, knowing 
that mandatory disclosure of much of the information 
therein is required in an income tax return.”  Couch v. 
United States, 409 U.S. 322, 335 (1973). 

Practitioners encourage the Court not to let its 
review of the constitutional issues be colored by the 
Petitioner’s exaggerated language about the District 
Attorney’s seeking “an enormous swath” or “a trove of 
the President’s personal records.”  Petitioner’s Br. at 
15, 19.  The scope of the subpoena is rather routine. 

B. Tax and financial records inherently 
implicate the criminal law and are not 
“private” in any exclusive sense. 

In Practitioners’ experience, taxpayers are well 
aware that how they manage their books and records 
can carry potential civil and criminal penalties.  In 
Washington, as one example, the form of return for 
the tax on the transfer of real property requires on its 
face that the parties certify the accuracy of the return 
on penalty of perjury.  Wash. Dep’t of Revenue, Real 
Estate Excise Tax Affidavit, Form 84 0001a (Dec. 6, 
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2019),  
https://dor.wa.gov/sites/default/files/legacy/Docs/form
s/RealEstExcsTx/840001A_SingLoc.pdf. New York 
warns residents in a publication entitled “Frivolous 
Positions Under The Personal Income Tax” that 
failure to comply with the tax laws can result in 
criminal penalties.  N.Y. St. Dep’t of Taxation & 
Finance, Pub. 101 at 5 (Feb. 2010), 
https://www.tax.ny.gov/pdf/publications/income/pub1
01.pdf.    

The vast majority of Practitioners’ clients are 
very shy about taking positions that pose even 
minimal (but more than zero) risk of charges of 
“evasion” or “fraud.”  There is, however, the very 
occasional client who, upon learning that the facts 
lead to an unwanted tax liability, might say, “Why 
don’t we just say this . . . ?”  Practitioners’ experience 
is that explaining the potential civil and criminal 
penalties usually prompts a change in approach. 

When a tax position becomes the subject matter 
of a criminal investigation, naturally the scope of the 
documentary investigation is at least as broad as in 
an administrative audit.  For example, in Couch, the 
summons to the taxpayer’s accountant called for 
production of  

‘All books, records, bank statements, 
cancelled checks, deposit ticket copies, 
workpapers and all other pertinent 
documents pertaining to the tax liability 
of the above taxpayer.’ 

Couch, 409 U.S. at 323 (quoting App. 59-60).  If the 
means of obtaining such documents does not violate 
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the Fourth or Fifth Amendments or some other 
privilege, their “divulgence . . . is a necessary part of 
the process of law enforcement and tax investigation.”  
Id. at 329. 

The nomenclature of “private records” should 
therefore not distract from the fact that a criminal 
taxpayer investigation is a foreseeable, if uncommon, 
dimension of business and economic activity.  Indeed, 
when tax and financial records are prepared and 
possessed by an accountant “and are the kind usually 
prepared by an accountant working on the tax returns 
of his client,” Fisher v. United States, 425 U.S. 391, 
411 (1976), for Fifth Amendment purposes they are 
not the client’s “‘private papers’” at all.  Id. at 414 
(quoting Boyd v. United States, 116 U.S. 616, 635 
(1886)). 

II. Given the Jurisdictional Limits on State and 
Local Taxation, the Petitioner’s Fears of 
Multiple Simultaneous Local Investigations 
Are Unrealistic and Do Not Justify Absolute 
Temporary Immunity from State Criminal 
Investigation. 

The Petitioner argues that he and all other 
Presidents should be granted absolute temporary 
immunity from state and local criminal investigation 
for fear that allowing enforcement of this one 
subpoena would produce uncontrolled, continuous, 
and distracting local criminal proceedings that would 
undermine his effectiveness as Executive.   

For immunity purposes, what matters is 
the cumulative effect of permitting every 
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state and local prosecutor to take the 
same steps the District Attorney did. 

Petitioner’s Br. at 17.  Further, 

The idea that the Constitution would 
empower thousands of state and local 
prosecutors to embroil the sitting 
President in criminal proceedings is 
unimaginable. 

Id. at 26 (emphasis added).  See also id. at 28 (“the 
floodgates will open”); id. at 37 (“every state and local 
prosecutor across the country [could] target the 
President”); id. at 39 (“‘a deluge’ of process from state 
and local prosecutors will ‘engulf the Presidency’”) 
(quoting Clinton v. Jones, 520 U.S. 681, 702 (1997)). 

This Court need not try to imagine “the 
cumulative effect of permitting every state and local 
prosecutor” to subpoena the President’s tax records 
and supporting documents.  As the Respondent notes, 
the subject matter of prosecutors’ investigations has a 
jurisdictional limitation.  “State prosecutors generally 
may only bring prosecutions within their jurisdictions 
and so are inherently limited in the investigations 
they can launch.”  Respondent’s Br. at 35. 

The Petitioner does not acknowledge this 
limitation, and, specifically with respect to the type of 
investigation in this case, the Petitioner’s argument 
does not take into account this Court’s record of 
policing the limits of state tax jurisdiction.  The 
Commerce Clause and the Due Process Clause, U.S.
CONST. amend. XIV, supply important guardrails that 
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reduce the potential for harassing tax-based 
investigations of the President. 

For Commerce Clause purposes, to support a 
State’s power to tax a nonresident person or business 
without placing an undue burden on interstate 
commerce, this Court requires that “the tax [be] 
applied to an activity with a substantial nexus with 
the taxing state.”  Complete Auto Transit, Inc. v. 
Brady, 430 U.S. 274, 279 (1977).  Presumably the 
power to impose tax penalties on a nonresident is 
similarly limited. 

In its most recent decision elaborating on this 
limitation, the Court held that such a nexus “‘is 
established when the taxpayer . . . “avails itself of the 
substantial privilege of carrying on business” in that 
jurisdiction.’”  South Dakota v. Wayfair, Inc., 138 S. 
Ct. 2080, 2099 (2018) (quoting Polar Tankers, Inc. v. 
City of Valdez, 557 U.S. 1, 11 (2009)).  The President 
is not subject to tax (or related tax penalties) on 
business activities except in those locations where he 
is “carrying on business.”  This rule means the 
impetus for a criminal investigation based on 
questions relating to tax compliance, similar to the 
grand jury proceeding in the present case, is actually 
limited to a much smaller universe of jurisdictions 
than claimed.     

The Court in Wayfair also noted that the 
Commerce Clause nexus requirement is closely 
related “to the due process requirement that there be 
‘some definite link, some minimum connection, 
between a state and the person, property or 
transaction it seeks to tax.’”  Id. at 2093 (quoting 
Miller Brothers Co. v. Maryland, 347 U.S. 340, 344-45 
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(1954)).  Local criminal investigations relating to the 
President as a taxpayer would need to rest on a 
“minimum connection” between his business activities 
and the State. 

In last Term’s decision in North Carolina Dep’t 
of Revenue v. Kimberley Rice Kaestner 1992 Family 
Trust, 139 S. Ct. 2213 (2019), the Court reiterated 
that the “minimum connection” required for tax 
jurisdiction under the Due Process clause derives 
“from the familiar test of International Shoe Co. v. 
Washington, 326 U.S. 310 (1945).”  Id., 139 S. Ct. at 
2220.  International Shoe’s “minimum contacts” 
inquiry “focuses on the reasonableness of the 
government’s action.”  Id. (citing Quill Corp. v. North 
Dakota, 504 U.S. 298, 307 (1992)).  A President will 
not be subjected to a tax-based criminal investigation 
in a State unless the President, in a “private” 
economic activity, has “derive[d] ‘benefits and 
protection’ from associating with [that] State.”  Id. 
(quoting International Shoe, 326 U.S. at 319). 

In this case, as the Second Circuit noted (but 
the Petitioner omits to acknowledge), the potential 
criminal conduct of the President and others relating 
to the tax compliance of the President and the Trump 
Organization business entities was “within the 
District Attorney’s jurisdiction, a fact about the 
investigation which the district court treated as 
‘uncontested.’” Pet. App. 3a-4a n.3.  The Petitioner 
was a resident of New York State during the tax years 
in question.  No other State or locality could ground 
its jurisdiction to investigate the Petitioner on that 
basis, except as he may change his State of residence. 
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The Petitioner pairs these ill-founded concerns 
about exposure to thousands of local criminal 
investigations with a dubious flip-side: the Petitioner 
also implicitly argues that the District Attorney has 
exceeded his proper jurisdictional reach by “including 
entire categories of documents—like those relating to 
a hotel in Washington, D.C.—that have nothing to do 
with New York.”  Petitioner’s Br. at 48.  The point is 
at odds with decades of this Court’s state tax cases. 
From all that appears, there is no basis for assuming 
in fact that Trump Organization activities in New 
York have “nothing to do” with the hotel in 
Washington.  It is conceivable, perhaps, that the 
Trump Organization allows the Washington property 
complete independence and enjoys no exchange of 
value with it, along the lines of the “unrelated 
business enterprises” at issue in Allied-Signal, Inc. v. 
Dir., Div. of Taxation, 504 U.S. 768, 788 (1992) 
(internal quotation marks and citation omitted).  But 
the possibility of a “unitary business” comprising the 
Trump Organization and its commonly owned 
affiliates, as described in Container Corp. of America 
v. Franchise Tax Bd., 463 U.S. 159 (1983), and Allied-
Signal, 504 U.S. at 778-88, and the potential 
attendant tax liabilities of the Trump Organization in 
New York, are inherently reasonable topics of inquiry. 

The Petitioner’s overblown argument that 
affirming the Second Circuit’s decision will enable 
universal local criminal jurisdiction over the 
President’s “private” business conduct is not a sound 
basis for creating the new doctrine of absolute 
presidential immunity requested by the Petitioner.  
Existing jurisdictional rules substantially allay the 
concern.    
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CONCLUSION 

For the foregoing reasons, Amici Curiae
Washington State Tax Practitioners respectfully 
request that the Court affirm the decision below. 

Respectfully submitted, 

DIRK GISEBURT* 
DAVIS WRIGHT TREMAINE LLP 
920 Fifth Avenue 
Suite 3300 
Seattle, WA  98104 
(206) 757-8049 
dirkgiseburt@dwt.com 

Counsel for Amici Curiae

* Counsel of Record 
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APPENDIX A 

LIST OF AMICI CURIAE
WASHINGTON STATE TAX PRACTITIONERS

Michelle DeLappe 
Foster Garvey PC* 
Seattle, Washington 

Garry G. Fujita 
Eisenhower Carlson PLLC* 
Tacoma, Washington 

Dirk Giseburt 
Davis Wright Tremaine LLP* 
Seattle, Washington 

Michele G. Radosevich 
Davis Wright Tremaine LLP* 
Seattle, Washington 

*Affiliations listed for identification purposes only.
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