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RULING

The
Court has
has read
read and
and considered
Arizona Secretary
of State
Katie Hobbs'
Hobbs’ Application
Application
The Court
considered Arizona
Secretary of
State Katie
for Attorneys'
Attorneys’ Fees
Fees under
under A.R.S. section 12-349, the response on behalf of the Arizona Republican
for
Party ("the
(“the Republican
Republican Party")
Party”) and
and the
the applicant's
applicant’s reply,
reply, in
the context
of the
the record
record in
in this
this case.
case.
Party
in the
context of
The application is granted, and fees are awarded against the Arizona Republican Party and its
severally.1 This order sets forth the specific reasons for the fee award, as
attorneys, jointly and severally.1
required by A.R.S. section 12-350.
11

The Republican Party and its attorneys are referred to collectively in this
this order
order as
as "the
“the
plaintiff.” For
For the
the most
most part,
part, the
the attorneys
attorneys do
do not
not try
try to
to distinguish
distinguish their
their actions
actions and
and motives
motives
plaintiff"
from those of their client. Conversely, the Chairwoman of the State Committee of the Arizona
Plaintiff’s Response
Response
Republican Party unambiguously endorses the position taken by counsel. Plaintiffs
to Motion for Sanctions filed 12/28/2020, Exhibit B (Declaration of Ward). They are identified
separately, however, as necessary to address specific statements or actions of one or the other.
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DUE PROCESS

The Court has considered only those facts and circumstances that both the Republican Party
and its attorneys have had a fair opportunity to address, either during the litigation on the merits
or in
to the
the Secretary
of State’s
application. The
The Court has not relied on any
or
in response
response to
Secretary of
State's fee
fee application.
information source outside the record. In light of those considerations, and the type and severity
of the sanction, both the Republican Party and the attorneys have been afforded due process in
connection with the fee award. See Precision Components, Inc. v. Harrison, Harper, Christian &
Dichter, P.C., 179 Ariz. 552, 555-557, 880 P.2d 1098 (App. 1993). The requests for oral argument
and evidentiary
hearing are
are denied
denied in
the Court's
Court’s discretion.
discretion.
and
evidentiary hearing
in the
SECTION 12-349 AS LEGAL BASIS FOR FEE AWARD
A.R.S. section 12-349 requires the court to assess reasonable attorney's fees and expenses
against an attorney or party that brings or defends a claim without substantial justification or solely
or primarily for delay or harassment. See Phoenix Newspapers, Inc. v. Department of
of Corrections,
fee award
award is
is "mandatory").
“mandatory”). A
A claim
claim
188 Ariz. 237, 243, 934 P.2d 801 (App. 1997) (section 12-349 fee
lacks substantial justification when it is groundless and not made in good faith. A.R.S. § 12-349(F).
is groundless
groundless "if
“if the
the proponent
proponent can
can present
present no
no rational
rational argument
argument based
based upon
upon the
the evidence
evidence
A claim is
or
or law
law in
in support
support of
of that
that claim."
claim.” Rogone v. Correia, 236 Ariz. 43, 335 P.3d 1122 ¶
¶ 22 (App. 2014),
quoting Evergreen W.,
W., Inc. v. Boyd, 167 Ariz. 614, 621, 810 P.2d 612, 619 (App.1991). An
objective standard is utilized to determine groundlessness, but a subjective standard determines
¶ 66 (App. 2020).
bad faith. Goldman v. Sahl, 248 Ariz. 512, 462 P.3d 1017 ¶
"WITHOUT
“WITHOUT SUBSTANTIAL
SUBSTANTIAL JUSTIFICATION":
JUSTIFICATION”: GROUNDLESSNESS
GROUNDLESSNESS

The plaintiffs
plaintiff’s lawsuit
lawsuit was
was groundless
groundless because
because the
the relief
relief sought
sought was
was not
not legally
legally available
available
from the parties that were sued at the time the suit was filed. The other parties pointed out these
procedural defects
defects in
in their
their motions
motions to
to dismiss,
dismiss, but
but the
the plaintiff's
plaintiff’s response to the motions barely
procedural
addressed them. The response to the fee application mostly continues to brush them aside even
though they were the basis of the dismissal order. The plaintiff focuses instead on what section 16602 says about hand count audit procedures, on the reasons for the hasty filing of the complaint,
and on
on perceived
perceived public
public concerns
concerns about
about the
the election's
election’s "integrity"
“integrity” or
or "legitimacy."
“legitimacy.” None
None of
of that
that
and
addresses the viability of the actual claims.
The
plaintiff’s defense
defense of
of the
the lawsuit’s
The plaintiffs
lawsuit's timing conflates the equitable principle of laches
with the election-law rules that unambiguously barred the claim after the election. Those were
two separate grounds for dismissal. The delay in filing theoretically could have been overlooked
of equity.
equity. But
But there
there was
was no
no avoiding
avoiding the
the legal
rule: "If
“If parties
parties allow
allow an
an election
election to
to
as a matter of
legal rule:
proceed in violation of the law which prescribes the manner in which it shall be held, they may
Docket Code 019

Form V000A

Page 2

From
From the Desk
Desk of
of

Stuart Levine
sltax@taxation-business.com

SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY
CV 2020-014553

03/12/2021

not, after
after the
the people
people have
have voted,
voted, then
then question
question the
the procedure."
procedure.” Kerby v. Griffin, 48 Ariz. 434, 444,
not,
62 P.2d 1131 (1936). After the election,
general statutes directing the mode of proceeding by election officers are deemed
advisory, so that strict compliance with their provisions is not indispensable to the
validity of the proceedings themselves, and that honest mistakes or mere omissions
on the part of the election officers, or irregularities in directory matters, even though
gross, if not fraudulent, will not void an election, unless they affect the result, or at
least render it uncertain.
Findley v. Sorenson, 35 Ariz. 265, 269, 276 P. 843, 844 (1929). The plaintiff has never even
acknowledged this
this rule,
rule, let
alone tried
tried to
to explain
explain why
why it
it doesn't
doesn’t control
control this
this case.
case.
acknowledged
let alone

The
plaintiff also
also asserts
asserts that
that "every
“every election
election is
subject to being investigated, audited in
The plaintiff
is subject
strict
accordance
with
the
law,
and
challenged
for
falsity”
after the
the fact,
fact, through
through an
an election
contest
strict accordance with the law, and challenged for falsity" after
election contest
Plaintiff’s Response
Response to
to Motion
Motion for
for Sanctions
at 12-13.
12-13. That
pursuant to A.R.S. section 16-673. Plaintiffs
Sanctions at
the groundlessness
groundlessness of
of the
the plaintiffs
plaintiff’s legal
position, because
because it
it is
wrong as
as aa
statement shows the
legal position,
is flat
flat wrong
matter of
of law.
law. A
A demand
demand for
for "strict
“strict legal
legal compliance"
compliance” with
with statutory
statutory election
election procedures
procedures is
is not
not
matter
cognizable after the election under any circumstances, including an election contest pursuant to
of Page, 148 Ariz. 151, 159, 713 P.2d 812, 821
A.R.S. section 16-673. See, e.g., Moore v. City of
(App. 1986). An election challenge based on a procedural statute states a cause of action only if
the plaintiff alleges that fraud has occurred or that the result would have been different had proper
procedures been followed. See id., citing Findley v. Sorenson, supra. To say as the plaintiff does
that this
this case
was "about
“about auditing
auditing results,
results, which
which by
by definition
is simply
simply checking
checking them
them to
to ensure
that
case was
defmition is
voter confidence
confidence and
and integrity,”
Plaintiff’s Response
Response to
to Motion
Motion for
at 11,
11, and
and that
that fraud
fraud
voter
integrity," Plaintiffs
for Sanctions
Sanctions at
was "not
“not germane
germane to
to the
the case,"
case,” id. at 13, is to say that there was no colorable cause of action in the
was
first place.
On the other major procedural defect that led to the dismissal, concerning available
remedies, the plaintiff again fails to offer a rational argument in support of its position in the
litigation. The
litigation.
The relief
relief sought,
sought, according
according to
to the
the plaintiff,
plaintiff, was
was "simply
“simply to have Maricopa County
in compliance
compliance with
with the
the law
law (by
(by precinct)
precinct) .. .. .. ."
.” Id. at 6. But the
perform a quick hand-count in
plaintiff cites no statute or case that says the Court had authority to issue an order directing election
hand count
count in
in aa specific
specific way.
way. The
plaintiff points
points to
to "the
“the Court's
Court’s own
own
officials to do (or redo) the hand
The plaintiff
power
to
decide
what
the
law
is,”
id.
at
7,
but
that
power
is
not
a
roving
commission
to
declare
the
power to decide what the law is,"
law and order people to follow it. Remedies can be ordered only as the law permits.
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The plaintiff entirely fails to address the law concerning mandamus, specifically the
longstanding rule that a writ of mandamus cannot issue to public officials who have no legal
discretion concerning the matter at issue. Adams v. Bolin, 77 Ariz. 316, 322-323, 271 P.2d 472
(1954). That rule applied squarely in this case. Maricopa County election officials were legally
required to
to follow
the Election
Procedures Manual's
Manual’s instructions,
instructions, Arizona Public Integrity
required
follow the
Election Procedures
Alliance v. Fontes, 475 P.3d 303 ¶16 (2020), on pain of criminal sanctions if they disobeyed. See
A.R.S. § 16-452(C). A
A writ
writ of
of mandamus
mandamus compelling
compelling them
them to
to "perform
“perform aa quick
quick hand
hand count"
count” of
of
precincts therefore was not an available remedy.
The
plaintiff’s request
request for
for aa declaratory
declaratory judgment
judgment was
was equally misdirected. A declaratory
The plaintiff's
judgment action must name as a defendant the entity or official responsible for implementing the
¶ 36 (App. 2007). The
law at issue. Yes on Prop 200 v. Napolitano, 215 Ariz. 458, 160 P.3d 1216 ¶
Arizona state official responsible for implementing election law is the secretary of state. The
plaintiff claimed that the secretary of state misstated the law in the Election Procedures Manual.
But the plaintiff did not name the secretary of state as a defendant in the suit, not even after she
appeared voluntarily as an intervenor. Instead the plaintiff pressed its claim against county election
officials acting as the Election Procedures Manual directed. Framed that way, the claim was
groundless.
The plaintiff refuses to admit having sued the wrong party. Instead the plaintiff offers a
specious argument
argument that
that the
the secretary
secretary of
of state
state "was
“was not
not aa necessary
necessary or
or indispensable
indispensable party
party to
to this
this
specious
case simply
simply because
because of
of the
the fact
that its
its ‘laws’
(its manual)
manual) were
were at
at issue
(as the
the Court's
Court’s ruling
case
fact that
'laws' (its
issue (as
ruling
any more
more than
than when
when aa litigant's
litigant’s case
case rests
rests on
on the
the interpretation
interpretation of
of aa statute,
statute, the
the litigant
litigant
suggested) -- any
has some
some obligation
obligation to
to sue
sue the
the legislature
or join
join it
it as
as aa party
party because
because the
the legislature’s
are
has
legislature or
legislature's ‘laws’
'laws' are
involved in
in the
the suit."
suit.” Plaintiff's
Plaintiff’s Response
Response to Motion for Sanctions at 11. When a litigant resorts
involved
to that kind of sophistry, instead of simply admitting it made a mistake, it invites inquiry into its
motives. The Court now turns to that inquiry.
"WITHOUT
SUBSTANTIAL JUSTIFICATION":
GOOD FAITH
“WITHOUT SUBSTANTIAL
JUSTIFICATION”: LACK
LACK OF
OF GOOD
On the second element of liability under section 12-349(A), whether the claim was brought
in good
good faith,
faith, the
the Court
Court agrees
agrees with
with the
the plaintiff
plaintiff that
that the
the standard
standard resembles
resembles the
the "ulterior
“ulterior purpose"
purpose”
in
element of
of the
the tort
tort of
of abuse
abuse of
of process.
process. Plaintiffs
Plaintiff’s Response to Motion for Sanctions at 8-9. By
element
that measure,
measure, aa litigant
to act
act in
in good
good faith
when "improper
“improper purpose
purpose was
was the
the primary
primary
that
litigant fails
fails to
faith when
motivation for
for its
its actions,
actions, not
not merely
merely an
an incidental
motivation,” such
such that
that the
the action
action "could
“could not
not
motivation
incidental motivation,"
without reference
to the
the defendant's
defendant's improper
improper motives."
motives.” Crackel v. Allstate
logically be explained without
reference to
Ins. Co., 208 Ariz. 252, 92 P.3d 882 In
¶¶ 18-19 (App. 2004). Though the inquiry is subjective, a
state of
of mind.
mind.
lack of good faith may be shown by circumstantial evidence that reveals a litigant’s
litigant's state
See Phoenix
Phoenix Newspapers,
Newspapers, Inc.
Inc. v.
Dep’t. of
of Corrections,
See
v. Dep't.
Corrections, 188 Ariz. at 245, 934 P.2d at 809.
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The
purpose of
of laws
laws that
that prescribe
prescribe election
procedures is
“to insure
the conduct
conduct of
of the
the
The purpose
election procedures
is "to
insure the
effect can
be ascertained
ascertained with
with certainty."
certainty.”
election so that the true number of legal votes and their effect
can be
843, 844
844 (1929).
fair election
276 P.
P. 843,
(1929). Accordingly,
Accordingly, "a
“a fair
election
Findley v. Sorenson, 35 Ariz. 265, 269-270, 276
and an honest return should be considered as paramount in importance to minor requirements
steps to
to reach
reach that
that end."
end.” Id. The hand count audit statute similarly
which prescribe the formal
formal steps
prioritizes honest outcomes over technical details. Under the statute, the audit ends with the hand
count of the sampled ballots, and the electronic tabulation becomes the official count, unless
difference between the hand count and the machine count of those same ballots exceeds a
“designated margin"
margin” determined
in advance
advance by
by experts.
A.R.S. §
§ 16-602(C).2
16-602(C).2 Anything
"designated
determined in
experts. A.R.S.
discrepancy less
than the
the "designated
“designated margin"
margin” is
treated as
as aa minor irregularity that does not justify
discrepancy
less than
is treated
3
further official scrutiny of an otherwise fair election.
election.3
The plaintiff tried to justify its case at the outset by portraying the manner of sampling
The plaintiff
plaintiff argued,
argued, "there
“there
ballots for the hand count as a critical component of a fair election. The
were
only
around
175
polling
centers
(or
‘vote
centers’)
this
election,
but
there
were
748
precincts,
were only around 175 polling centers (or 'vote centers') this election, but there were 748 precincts,
potentially resulting
resulting in
in aa more
more precise
precise (or
(or larger)
larger) sampling
sampling if
if precincts
precincts are
are used."
used.” Application
Application for
for
potentially
Order to Show Cause at 3 (footnote omitted). The plaintiff also argued that a precinct-focused
The
“designated margin"
margin” is
is determined
determined at
at least
once every
every two
two years
years by
by the
the "vote
“vote count
count
The "designated
least once
verification committee,"
committee,” aa seven-member
seven-member body appointed by the secretary of state and consisting
verification
of individuals
individuals with
with expertise
expertise in
in "any
“any two
two or
or more
more of
of the
the areas
areas of
of advanced
advanced mathematics,
mathematics, statistics,
of
random selection
selection methods,
methods, systems
systems operations
operations or
or voting
voting systems,"
systems,” not
not more
more than
than three
three of
of whom
whom
random
may be members of the same political party. A.R.S. § 16-602(K)(1)-(3). The designated margin
must be provided to the secretary of state, who in turn must make the information available to
for
The current
current "designated
“designated margin"
margin” for
the public, before each election. A.R.S. § 16-602(K)(4). The
precinct and
and voting
voting center
center ("polling
(“polling place")
place”) locations
precinct
locations -- in other words, the threshold below
which a discrepancy between the electronic count and the hand count casts is deemed too
statistically insignificant to cast doubt on the election result -- is one percent. See Arizona
Secretary of State Website, https://www.azsos.gov/elections/voting-election/voting-equipment
(last visited February 25, 2021).
2

3

The Court is aware that Judge Thomason has affirmed the authority of State Senate
officials to compel Maricopa County to produce the materials associated with the 2020 election,
and ballots,
ballots, for
the avowed
avowed purposes
purposes of
of "assessing
“assessing
including tabulation devices, software and
for the
electoral integrity"
integrity” and
and "examining
“examining potential
potential reforms
reforms to
to the
the electoral
electoral process"
process” and
and apparently
apparently
electoral
also "to
“to determine
determine if
if the
the result
result of
of the
the Arizona
Arizona election
election was
was correct
and to
to see
see if
if there
there was
was aa further
further
also
correct and
challenge the
the election
outcome.” Maricopa County v. Fann, Maricopa County Superior
basis to challenge
election outcome."
Court No. CV2020-016840, Order entered 02/25/2021. This Court, like Judge Thomason,
expresses no view on the wisdom of that endeavor. It is enough to note that the appropriate
forum in which to advocate more exacting scrutiny of the electoral process is the legislature, not
the courts.
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hand count
count would
would make
make it
it "much
“much easier
for Plaintiff
Plaintiff and/or
and/or members
members of
of the
the public
public to
to crosscrosshand
easier for
reference or cross-check with other voter registration data, since voter registration data is already
‘sortable’
by precinct
precinct (but
(but not
not by
by ‘vote
`sortable' by
'vote center’).”
center')." Id. The idea, as best the Court could figure it
out, was that that precinct-by-precinct hand counts would reveal precincts where the number of
votes exceeded the number of registered voters.
These were flimsy excuses for a lawsuit. The hand count is not meant to create data points
for political
political parties
parties to
to "cross-check
“cross-check with
with other
other voter
voter registration
registration data."
data.” "The
“The purpose
purpose of
of the
the hand
hand
for
count audit is to compare the results of the machine count to the hand count to assure that the
machines are
are working
working properly
properly and
and accurately
accurately counting
counting votes."
votes.” Arizona
Arizona Secretary
of State,
machines
Secretary of
State, State
State
of Arizona
Arizona Elections
Procedures Manual
Manual (December
(December 2019)
2019) ("Election
(“Election Procedures
Procedures Manual"),
Manual”),
of
Elections Procedures
available at https://azsos.gov/about-office/media-center/documents (last visited March 11, 2021).
An audit of voting centers almost certainly was going to recount far more ballots than an audit of
precincts, since there were more than four times as many precincts as voting centers. And, of
course, there was no evidence at all of phantom voters or manipulated vote totals or any other
wrongdoing that
that might
might show
show up
up in
in aa "cross-check"
“cross-check” against
against voter
voter rolls.
rolls.
wrongdoing
The plaintiff has retreated from the position that a fair election requires a hand count audit
based on a sample of precincts. The plaintiff now professes to have wanted nothing more than a
hand count
audit conducted
conducted "completely
“completely by
by the
the book
book and
and in
in strict
strict accordance
accordance with the law, even
hand
count audit
to the point of conducting another quick sampling in strict legal compliance as was requested in
this suit."
suit.” Plaintiffs
Plaintiff’s Response
Response to
to Motion
Motion for
at 13.
13. The
The plaintiff
plaintiff goes
goes on
on to
to say
say that
that
this
for Sanctions
Sanctions at
“[p]ublic mistrust
mistrust following
following this
this election
election motivated this lawsuit. Id. at 14.
"[p]ublic
The plaintiff is effectively admitting that the suit was brought primarily for an improper
purpose. It is conceding that the method of sampling ballots for the hand count audit is a minor
procedural requirement, not a necessary step toward a fair election. It is saying that it filed this
lawsuit for
for political
political reasons.
reasons. "Public
“Public mistrust"
mistrust” is
is aa political
political issue,
issue, not
not aa legal
legal or
basis for
lawsuit
or factual
factual basis
for
litigation.
The plaintiff tries to cover by distancing itself from its own arguments. What the plaintiff
audit that
that "vastly
“vastly outweighed"
outweighed” countervailing
countervailing
once described as advantages of a precinct-focused audit
considerations like cost, delay and disruption, Application for Order to Show Cause at 3, are now
characterized as
as "hypotheticals"
“hypotheticals” offered
offered to
to appease
appease the
the Court's
Court’s demand
for evidence
evidence of
of "actual
“actual
characterized
demand for
plaintiff
fraud.”
Plaintiff’s
Response
to
Motion
for
Sanctions
at
14.
The
plaintiff
suggests
that
counsel
fraud." Plaintiffs Response to Motion for Sanctions at 14. The
suggests that counsel
was asked
asked unfairly
unfairly to
to explain
explain the
the "public
“public policy"
policy” behind
behind the
the hand
hand count
count audit
audit statute.
statute. "It
“It is
is the
the
was
legislature’s prerogative
prerogative to
to write
write the
the law
law the
the way
way it
it did
did (leaving
(leaving the
the public
public policy
policy behind
behind it
matter
legislature's
it aa matter
for legislators
and not
not the
the courts)."
courts).” Id.
for
legislators and
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The plaintiff
is not
The
plaintiff is
not characterizing
characterizing either
its litigation
posture or
or the
the Court's
Court’s inquiry
either its
litigation posture
inquiry
addressed the
plaintiff’s own
own arguments.
arguments. For the plaintiff to
honestly. The
The Court’s
Court's questions
questions addressed
the plaintiff's
suggest otherwise is gaslighting. It evinces a lack of good faith.

It is not even true that the audit procedure advocated by the plaintiff would have been
“completely by
by the
the book
book and
and in
in strict
strict accordance
accordance with
with the
the law.”
plaintiff’s interpretation
interpretation of
of
"completely
law." The
The plaintiff's
the key section of the election statute, section 16-602(B), is barely colorable. That alone would
because "barely
“barely colorable"
colorable” is
is different
different
not put the plaintiff on the wrong side of section 12-349, because
from "groundless."
“groundless.” But
But the
the plaintiffs
plaintiff’s insistence
insistence that
that the
the audit
audit procedure
procedure was
was so
so clearly
clearly illegal
as
from
illegal as
to "compel"
“compel” action
action in
defense of
of election
election "integrity"
“integrity” is
It is
additional circumstantial
circumstantial
to
in defense
is disingenuous.
disingenuous. It
is additional
evidence of lack of good faith.
Section 16-602(B) says,
says, in
pertinent part
part (with
(with emphasis
emphasis added),
added), "The
“The hand
hand count
shall be
be
in pertinent
count shall
procedures established
conducted as prescribed by this section and in accordance with hand count procedures
by the secretary of
of state in the official instructions and procedures
procedures manual adopted pursuant
pursuant to §§
16-452.” The
The highlighted
highlighted passage
passage expressly
expressly delegates
to the
the secretary
secretary of
of state
state the
the authority
authority to
to
16-452."
delegates to
devise hand count audit procedures for voting center elections. The plaintiff has never even
acknowledged that. Instead the plaintiff has repeatedly suggested that the statute does not
authorize the secretary of state to prescribe audit procedures, using quoted language from a case
Plaintiff’s Response
Response to
to Motion
Motion for
at 2,
2,
that arose in a different legal context. See, e.g. Plaintiff's
for Sanctions
Sanctions at
of Scottsdale, 168 Ariz. 426, 431, 814 P.2d 767, 772 (1991)
quoting Western
Western Devcor, Inc. v. City of
(“our statutes
statutes do
do not
not authorize,
authorize, nor
nor would
would our
our constitution
constitution permit'
permit’ the
the Secretary
of State’s
office
("our
Secretary of
State's office
to pass
pass judgment
judgment on
on the
the law,
law, because
because that
that is
is aa ‘judicial
.)4 On its face the statute here
to
'judicial function”
function" .. .. .. .)4
authorize the
the secretary
secretary of
of state
state to
to "pass
“pass judgment
judgment on"
on” what
what the
the law
requires.
does authorize
law requires.
Perhaps more to the point, the ballot sampling method chosen by the secretary of state is
consistent with section 16-602(B), not in conflict with it. The history of the statute, described in
the ruling on the motions to dismiss, makes that clear. Ruling filed 12/21/2020 at 3-4. Before
2011, the pertinent part of section 16-602(B) said
said simply,
simply, "The
“The hand
hand count
shall be
be conducted
conducted as
as
count shall
prescribed by
by this
this section."
section.” The
statute prescribed
prescribed sampling
sampling of
of "polling
“polling places"
places” for
for presidential
presidential
prescribed
The statute
and "precincts"
“precincts” for
all other
other elections,
reflecting
preference elections, A.R.S. section 16-602(B)(3), and
for all
elections, reflecting
the manner in which Arizona conducted elections at that time. In the 2011 enactment that
authorized the
the use
use of
of voting
voting centers
instead of
of precincts
precincts for
for Arizona's
Arizona’s primary
primary and
and general
general
authorized
centers instead
elections, the legislature added the language that directs the secretary of state to establish hand
count audit
audit procedures
procedures but
but left
left the
the provisions
provisions for
sampling of
of "polling
“polling places
places and
and "precincts"
“precincts”
count
for sampling
intact. 2011 Ariz. Legis. Serv. Ch. 331 (H.B. 2303) (West) § 8. That shows the legislature decided
4

Western
Western Devcor dealt with the sufficiency of referendum petitions. Unlike election
procedures challenged after an election, the process leading up to a referendum must strictly
comply with all legal requirements. 168 Ariz. at 428-429, 814 P.2d at 769-770.
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to let the secretary of state decide how election officials would sample ballots for hand count audit
after aa voting
voting center
center election,
election, instead
instead of
of mandating
mandating hand
hand counts
counts of
of either
“precincts” or
or "polling
“polling
after
either "precincts"
places.” Exercising
that delegated
authority, the
the secretary
secretary of
of state
state chose
chose to
to adopt
adopt the
the "polling
“polling
places."
Exercising that
delegated authority,
place” sampling
sampling method
method for
for voting
voting center
center elections.
elections.
place"
Again, the plaintiff has ignored the issue. The parties walked through the legislative history
and its implications in their respective motions to dismiss. E.g. Arizona Secretary of State Katie
Hobbs’ Motion
Motion to
to Dismiss
Dismiss filed
filed 11/16/2020
11/16/2020 at 2-4. The plaintiffs
plaintiff‘s response
response barely
barely addressed
addressed it,
Hobbs'
it,
Plaintiff’s Response
Response to
to Defendant/Intervenors'
Defendant/Intervenors’ Motions
Motions to
to Dismiss
Dismiss filed
filed 11/17/2020
11/17/2020 at
at 2,
2, and the
Plaintiff's
response to the fee application does not mention it at all. Instead the plaintiff simply repeats the
same argument, relying on a statutory construction tenet concerning interpretation of terms that
does not
not apply
apply when
when the
the statute's
statute’s history
history makes
makes clear what the legislature intended. The tactic
does
bespeaks a lack of good faith.

Additional facts
about the
the plaintiff's
plaintiff’s conduct
conduct before
before and
and during
during the
the litigation
litigation
Additional
facts about
circumstantially demonstrate
demonstrate state
state of
of mind,
mind, and,
and, therefore,
therefore, the
the litigant’s
good faith
or lack
lack of it.
circumstantially
litigant's good
faith or
Relevant factors may include (among others) the extent of any effort to determine the validity of
a claim before the claim was asserted; the availability of facts to assist in determining the validity
of a claim or defense; the extent of any post-filing effort to eliminate invalid claims; and the
outcome of the claims in controversy. A.R.S. § 12-350.
By their own admission, the responsible individuals here made no serious pre-filing effort
to determine the validity of the claims. They say the complaint was drafted on the day the hand
count audit
audit issue
issue came
came to
to their
their attention,
attention, after
after business
business hours,
hours, and
and filed
filed the
the next
next day.
day. Plaintiff
Plaintiff’ss
count
Response to Motion for Sanctions, Exhibits A (Declaration of Wilenchik) and B (Declaration of
Ward). Their haste is not an excuse for filing a groundless lawsuit.

The legal issues were easily accessible. The legislative history of the hand count audit
statute can be found in a few minutes using standard on-line legal research tools. One of the
plaintiff’s attorneys
attorneys was especially well equipped to give advice about the details of election
plaintiffs
procedure, having served as Deputy Secretary of State and worked on such matters. Application
for Preliminary Injunction filed 11/16/2020 (affidavit of Miller). The Attorney General issued a
letter, on the day that the suit was filed (and presumably in response to the same questions being
asked of Republican Party officials), concluding that the Election Procedures Manual
appropriately implemented the statute and explaining his reasoning. Arizona Secretary of State
Katie Hobbs'
Hobbs’ Motion
Motion to
to Dismiss,
Dismiss, Exhibit
D (Kanefield
(Kanefield letter
letter of
of 11/12/2020).
11/12/2020).
Katie
Exhibit D
The facts concerning the status of the hand count at the time of filing were likewise
available. The Maricopa County Elections Department had publicly announced the completion of
the hand count three days before the plaintiff filed suit, and issued the report the day before.
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Arizona Secretary
of State
Katie Hobbs'
Hobbs’ Reply
Reply in
of Application
Application for
Attorneys’ Fees
Fees filed
filed
Arizona
Secretary of
State Katie
in Support
Support of
for Attorneys'
1/12/2021, Exhibits A and B. The Republican Party state chair and the attorneys both deny
knowing that,
that, but
but they
they certainly
certainly had
had constructive
constructive knowledge,
since the
the party's
party’s own
own representatives
knowing
knowledge, since
representatives
had participated in the audit. Ruling filed 12/21/2020 at 2, 5-6. And surely the plaintiff had a duty
of inquiry. The statute itself includes information that gives notice of the need to inquire. See
(I) ("The
(“The hand
hand counts
counts prescribed
prescribed by
by this
this section
section shall
shall begin
begin within
within twenty-four
twenty-four
A.R.S. §16-602 (I)
.”). That
That the
the plaintiff
plaintiff did
did not
not do
do so
so suggests
suggests that
that it
it did
did not
not
hours after the closing of the polls . . . .").
consider the information important -- another marker of lack of good faith.
The secretary of state points out yet another telling fact: that several Arizona counties used
voting centers for the 2020 general election, and presumably sampled voting centers for their
audits, but Maricopa County was the only one that got sued. Arizona Secretary of State Katie
Hobbs’ Application
Application for
for Attorneys'
Attorneys’ Fees
Fees at
at 4.
4. It
would have
have been
been simple
simple to
to file
file suit
suit against
against the
Hobbs'
It would
Secretary of State and each of those counties. That the plaintiff did not proceed that way suggest
that its
its concern
concern was
was something
something other
other than
than "strict
“strict compliance
and "election
“election integrity."
integrity.”
that
compliance and
Perhaps the most telling fact of all is what the plaintiff did after the other parties disclosed,
in response to the complaint, that the Maricopa County hand count was complete and that it showed
the electronic tabulation was flawless. At that point the plaintiff could have quietly walked away
from the lawsuit and publicized the audit results to reassure the public. Instead it filed its petition
to enjoin the election canvass. Application for Preliminary Injunction filed 11/16/2020. In the
petition the plaintiff said this:
Given the importance of this election, and of doing everything with respect to this
election "by
“by the
the book,"
book,” there
there are
are also
also powerful
powerful public-policy
public-policy reasons to grant this
election
injunction. If an injunction is not granted, then there will be lingering questions
about the legitimacy of these results which could otherwise be answered through a
proper hand count. This is also the basic prejudice that Plaintiff and the voting
– it will create a cloud
public will suffer if the Court declines to grant an injunction —
over the legitimacy of this election and its results.
Id. at 3. This is why the Court raised the question whether the plaintiff brought suit in order to
“cast false
false shadows
shadows on
on the
the election's
election’s legitimacy.”
Undercutting the
the election's
election’s legitimacy
legitimacy by
by
"cast
legitimacy." Undercutting
raising "questions"
“questions” is exactly what the plaintiff
plaintiff did in this passage.
passage. It is what the plaintiff does
raising
again when
when it
suggests that
that an
an adverse
adverse ruling
ruling on
on the
the secretary
secretary of
of state's
state’s fee
fee application
application will
will cause
cause
again
it suggests
the public
public to
to question
question the
the Court's
Court’s impartiality
and undermine
undermine respect
the courts.
courts. Plaintiff's
Plaintiff’s
the
impartiality and
respect for
for the
Response to Motion for Sanctions at 14. It is a threat to the rule of law posing as an expression of
concern. It is direct evidence of bad faith.

Docket Code 019

Form V000A

Page 9

From
From the Desk
Desk of
of

Stuart Levine
sltax@taxation-business.com

SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY
CV 2020-014553

03/12/2021

Last
but not
not least
is the
the plaintiffs
plaintiff’s "First
“First Amendment"
Amendment” argument.
argument. No
No citation
citation is
is needed
needed for
for
Last but
least is
the proposition that the First Amendment does not give a litigant the right to file and maintain a
groundless lawsuit.
Arizona law gives political parties a privileged position in the electoral process on which
our self-government depends. The public has a right to expect the Arizona Republican Party to
conduct itself respectfully when it participates in that process. It has failed to do so in this case.

THE COURT FINDS that
that the
the amount
amount of
of attorneys'
attorneys’ fees
fees requested
requested by
by Arizona
Arizona Secretary
Secretary
of State Katie Hobbs, $18,237.59, is reasonable and appropriate.
IT IS ORDERED awarding
awarding attorneys'
attorneys’ fees
and costs
costs to
to the
the Arizona
Arizona Secretary
of State
fees and
Secretary of
State in
in
the amount of $18,237.59. The fees are awarded against the Arizona Republican Party, John D.
Wilenchik, Lee Miller, and Wilenchik & Bartness, P.C., jointly and severally.
This is a final order. No matters remain pending in this case. Ariz. R. Civ. P. 54(c).
DATED this 12th day of March, 2021.

/ s / HON. JOHN R HANNAH, JR
HON. JOHN R. HANNAH, JR
JUDGE OF THE SUPERIOR COURT
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