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2 UNITED STATES V. BOYD 

SUMMARY**

Tax 

The panel reversed the district court's judgment and 
remanded for further proceedings in an action by the United 
States for tax penalties and interest involving a taxpayer's 
failure to report foreign financial accounts. 

Taxpayer had a financial interest in multiple fmancial 
accounts in the United Kingdom. She received interest and 
dividends from these accounts but did not report the interest 
and dividends on her 2010 federal income tax return, or 
disclose the account to the Internal Revenue Service. In 
2012, taxpayer participated in the Internal Revenue 
Service's Offshore Voluntary Disclosure Program and 
submitted a Report of Foreign Bank and Financial Accounts 
(FBAR) listing her fourteen foreign accounts for 2010, and 
amended that year's tax return to include the interest and 
dividends from those accounts. The IRS concluded that 
taxpayer had committed thirteen non-willful violations of 
the reporting requirements under 31 U.S.C. § 5314—one for 
each account she failed to timely report for 2010. The United 
States then sued taxpayer for civil penalties under 
§ 5321(a)(5)(A). 

Examining the statutory and regulatory scheme for 
reporting a relationship with a foreign financial agency 
under § 5314, the panel held that § 5321(a)(5)(A) authorizes 
the IRS to impose only one non-willful penalty when an 

** This summary constitutes no part of the opinion of the court. It 
has been prepared by court staff for the convenience of the reader. 
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UNITED STATES V. BOYD 3 

untimely, but accurate, FBAR is filed, no matter the number 
of accounts. 

Judge Ikuta dissented because the panel's interpretation 
of the statutes is contrary to the language of the relevant 
statutes and regulations, and is implausible in context. In 
Judge Ikuta's view, the majority interprets the statutes and 
regulations in a manner that unfairly favors the tax evader. 

COUNSEL 

A. Lavar Taylor (argued) and Jonathan T. Amitrano, Law 
Offices of A. Lavar Taylor LLP, Santa Ana, California, for 
Defendant-Appellant. 

Francesca Ugolini (argued), Deborah K. Snyder, and 
Kathleen E. Lyon, Attorneys; Richard E. Zuckerman, 
Principal Deputy Assistant Attorney General; Tax Division, 
United States Department of Justice, Washington, D.C.; for 
Plaintiff-Appellee. 

David Michaels, DTMtax, Placentia, California, for Amici 
Curiae Laxman, Jashu, Hiten, and Anita Patel. 

Caroline D. Ciraolo and Caroline Rule, Kostelanetz & Fink 
LLP, Washington, D.C., for Amicus Curiae American 
College of Tax Counsel. 
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4 UNITED STATES V. BOYD 

OPINION 

BENNETT, Circuit Judge: 

Defendant Jane Boyd did not timely file a Report of 
Foreign Bank and Financial Accounts form ("FBAR") 
disclosing her foreign financial accounts in the United 
Kingdom.1 The Internal Revenue Service ("IRS") found 
that she violated the reporting requirements of 31 U.S.C. 
§ 5314 and imposed multiple penalties under 31 U.S.C. 
§ 5321(a)(5)(A) based on her belated submission of a single 
FBAR. The government sued in the district court seeking to 
obtain a judgment against Boyd in the amount of $47,279, 
plus additional late-payment penalties and interest for non-
willful violations. The parties cross moved for summary 
judgment. The district court granted the government's 
motion, concluding that § 5321(a)(5)(A) authorized the 
government to impose multiple non-willful penalties—up to 
$10,000 for each foreign bank account that was required to 
be listed on the FBAR. We reverse this judgment and 
conclude that § 5321(a)(5)(A) authorizes the IRS to impose 
only one non-willful penalty when an untimely, but accurate, 
FBAR is filed, no matter the number of accounts. 

I. 

The relevant facts are undisputed. Jane Boyd, an 
American citizen, had a financial interest in fourteen 

1 The FBAR was due by June 30, 2011. Boyd filed an accurate 
FBAR in October 2012 on the prescribed form, TD F 90-22.1. A blank 
copy of Form TD F 90-22.1 as it appears in the Excerpts of Record, is 
attached as Appendix A to this opinion. The parties do not dispute that 
this was the prescribed form at the time Boyd made her belated FBAR 
filing. Appendix B to this opinion contains certain relevant statutes and 
regulations. 
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UNITED STATES V. BOYD 5 

financial accounts in the United Kingdom with an aggregate 
balance in excess of $10,000. The amounts in these accounts 
significantly increased between 2009 and 2011 after her 
father died in 2009 and she deposited her inheritance. Boyd 
received interest and dividends from these accounts and did 
not report the interest and dividends on her 2010 federal 
income tax return or disclose the accounts to the IRS. In 
2012, Boyd asked to participate in the IRS's Offshore 
Voluntary Disclosure Program—a program that allows 
taxpayers to voluntarily report undisclosed offshore 
financial accounts in exchange for predictable and uniform 
penalties. After the IRS accepted Boyd into the program, 
she submitted, in October 2012, an FBAR listing her 
fourteen foreign accounts for 2010 and amended her 2010 
tax return to include the interest and dividends from these 
accounts. 

Boyd was granted permission by the IRS to opt out of 
the program in 2014. The IRS then examined Boyd's 
income tax return and concluded that she committed thirteen 
FBAR violations—one violation for each account she failed 
to timely report for calendar year 2010.2 The late-submitted 
FBAR was complete and accurate. The IRS concluded that 
Boyd's violations were non-willful, and it assessed a total 
penalty of $47,279. In 2018, the government sued Boyd 
seeking to obtain a judgment against her for the $47,279 plus 
additional late-payment penalties and interest. 

Boyd argued before the district court that she had 
committed only one non-willful violation, not thirteen, and 
that the maximum penalty allowed by the statute for that 

2 The IRS determined that one of the accounts was used to fund 
several other accounts and therefore did not impose a separate penalty 
on the fourteenth account. 
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6 UNITED STATES V. BOYD 

single non-willful violation was $10,000. The government 
contended that the relevant statutes and regulations 
authorized the IRS to assess one penalty for each non-
reported account. The district court agreed with the 
government. Boyd timely appealed. 

We have jurisdiction under 28 U.S.C. § 1291. 

II. 

This case presents an issue of first impression for this 
court. We must decide whether 31 U.S.C. § 5321 authorizes 
the IRS to impose multiple non-willful penalties for the 
untimely filing of a single accurate FBAR that includes 
multiple foreign accounts. 

Boyd argues that the statutory language does not support 
a separate penalty for each account she should have listed on 
the FBAR she failed to timely file. Rather, according to 
Boyd, the statutory and regulatory schemes provide that a 
non-willful, untimely but accurate FBAR filing constitutes a 
single violation subject to a maximum penalty of $10,000. 
Boyd also contends that the rule of lenity applies to statutes 
imposing penalties and, therefore, § 5321 should be 
construed strictly against the government. 

The government argues that multiple non-willful 
violations may spring from a single late but accurate FBAR, 
because 31 U.S.C. § 5314 and its implementing regulations 
create reporting requirements that extend to each foreign 
account. In the government's view, Boyd's reading of 
§ 5321 is incompatible with the statutory scheme as a whole, 
particularly when viewing the statute's "reasonable cause" 
exception and willful penalty provisions, both of which, the 
government claims, are directed to accounts and not the 
FBAR form. 
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UNITED STATES V. BOYD 7 

We agree with Boyd. The statute, read with the 
regulations, authorizes a single non-willful penalty for the 
failure to file a timely FBAR. Accordingly, we reverse the 
district court and remand for further proceedings consistent 
with this opinion. 

A. 

We review de novo both the "district court's grant of 
summary judgment," Bradley v. United States, 817 F.2d 
1400, 1402 (9th Cir. 1987), and its interpretation of the 
statute, see United States v. Town of Colo. City, 935 F.3d 
804, 807 (9th Cir. 2019). Summary judgment here is 
appropriate if there is "no genuine dispute as to any material 
fact and the [government] is entitled to judgment as a matter 
of law." Fed. R. Civ. P. 56(a). When we interpret a statute, 
our "first step . . . is to determine whether the language at 
issue has a plain and unambiguous meaning with regard to 
the particular dispute in the case." Robinson v. Shell Oil Co., 
519 U.S. 337, 340 (1997). If so, the "inquiry must cease," 
provided "the statutory scheme is coherent and consistent." 
Id. (quoting United States v. Ron Pair Enters., Inc., 489 U.S. 
235, 240 (1989)). We determine "[t]he plainness or 
ambiguity of [the] statutory language . . . by reference to the 
language itself, the specific context in which that language 
is used, and the broader context of the statute as a whole." 
Id. at 341; see also Util. Air Regal. Grp. v. EPA, 573 U.S. 
302, 320 (2014) (noting that it is a "fundamental canon of 
statutory construction that the words of a statute must be read 
in their context and with a view to their place in the overall 
statutory scheme" (quoting FDA v. Brown & Williamson 
Tobacco Corp., 529 U.S. 120, 133 (2000))). Thus, in 
addition to looking at the statutory text, we analyze the 
statutory and regulatory framework as a whole and examine 
the meaning of the statutory provisions "with a view to their 
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8 UNITED STATES V. BOYD 

place" in that framework. Util. Air Regul. Grp., 573 U.S. 
at 320. 

B. 

Section 5321 authorizes the government to "impose a 
civil money penalty on any person who violates, or causes 
any violation of, any provision of section 5314." 31 U.S.C. 
§ 5321(a)(5)(A). Section 5321 establishes two types of civil 
penalties depending on whether the violation was willful or 
non-willful. See id. § 5321(a)(5). The maximum penalty for 
a non-willful violation "shall not exceed $10,000." Id. 
§ 5321(a)(5)(B)(i).3 The maximum penalty for willful 
violations is the greater of $100,000 or "50 percent of the 
amount determined under subparagraph (D)." Id. 
§ 5321(a)(5)(C). Subparagraph (D) provides that for "a 
violation involving a transaction," the relevant amount is 
"the amount of the transaction," id. § 5321(a)(5)(D)(i), while 
for "a violation involving a failure to report the existence of 
an account or any identifying information required to be 
provided with respect to an account," the relevant amount is 
"the balance in the account at the time of the violation," id. 
§ 5321(a)(5)(D)(ii). The statute thus penalizes willful 
violations involving misreporting or non-reporting of 
account information up to the greater of 50 percent of the 
account balance, or $100,000.4

3 The statute also recognizes a reasonable cause exception for non-
willful violations: "No penalty shall be imposed" if a violation was "due 
to reasonable cause" and "the amount of the transaction or the balance in 
the account at the time of the transaction was properly reported." 
31 U. S. C. § 5321(a)(5)(B)(ii). 

4 So, for example, a penalty of up to $500,000 may be imposed for 
a willful failure to report an account with a balance of $1,000,000, and a 
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UNITED STATES V. BOYD 9 

The salient question is: Did Boyd commit one non-
willful violation for her single failure to timely file the 
FBAR, or did she commit thirteen (or fourteen) non-willful 
violations for her single failure to timely file an FBAR listing 
her fourteen relevant accounts? We turn to the applicable 
statutes and implementing regulations to answer this 
question. 

Section 5321(a)(5)(A) provides for imposition of "a 
civil money penalty on any person who violates, or causes 
any violation of, any provision of section 5314." Congress 
did not define "provision." We therefore apply the ordinary 
and plain meaning of that word. See Metro One 
Telecomms., Inc. v. Comm'r, 704 F.3d 1057, 1061 (9th Cir. 
2012) ("[I]n the absence of an indication to the contrary, 
words in a statute are assumed to bear their ordinary, 
contemporary, common meaning." (quoting Walters v. 
Metro. Educ. Enters., Inc., 519 U.S. 202, 207 (1997))). A 
provision is "an article or clause (as in a contract) that 
introduces a condition" or "a condition, requirement, or 
item specified in a legal instrument." Provision, Merriam-
Webster.com, https://www.merriam-webster.com/dictiona 
ry/provision (last visited Nov. 9, 2020) (defining provision 
as "proviso" or "stipulation").5

Section 5314 contains several provisions, including: 

(a) Considering the need to avoid impeding 
or controlling the export or import of 

penalty of up to $100,000 may be imposed for a willful failure to report 
an account with a balance of $150,000. 

5 To determine "the plain meaning of terms, we may consult the 
definitions of those terms in popular dictionaries." Metro One 
Telecomms., Inc., 704 F.3d at 1061. 
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10 UNITED STATES V. BOYD 

monetary instruments and the need to avoid 
burdening unreasonably a person making a 
transaction with a foreign financial agency, 
the Secretary of the Treasury shall require a 
resident or citizen of the United States or a 
person in, and doing business in, the United 
States, to keep records, file reports, or keep 
records and file reports, when the resident, 
citizen, or person makes a transaction or 
maintains a relation for any person with a 
foreign financial agency. The records and 
reports shall contain the following 
information in the way and to the extent the 
Secretary prescribes: 

(1) the identity and address of participants in 
a transaction or relationship. 

(2) the legal capacity in which a participant is 
acting. 

(3) the identity of real parties in interest. 

(4) a description of the transaction. 

31 U.S.C. § 5314(a) (emphases added). As emphasized 
above, § 5314(a) contains two separate and relevant 
provisions: (1) filing a report when maintaining a 
relationship with a foreign financial agency, and (2) ensuring 
the filed report contains specified information as prescribed 
by the Secretary. We next consider the relevant regulations, 
as they prescribe how these provisions may be violated. 

The Supreme Court in California Bankers Association v. 
Shultz, 416 U.S. 21 (1974) explained that "the Act's civil and 
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criminal penalties attach only upon violation of regulations 
promulgated by the Secretary; if the Secretary were to do 
nothing, the Act itself would impose no penalties on 
anyone." Id. at 26. Consequently, our focus must be on the 
directives the Secretary had in place at the time of Boyd's 
reporting of her foreign financial accounts. There are two 
relevant regulations. The first requires a citizen (like Boyd) 
to report fmancial interests in foreign accounts "for each 
year in which such relationship exists and [to] provide such 
information as shall be specified in a reporting form 
prescribed under 31 U.S.C. 5314 . . . . The form prescribed 
under section 5314 is the Report of Foreign Bank and 
Financial Accounts [the FBAR] . . . ." 31 C.F.R. 
§ 1010.350(a) (emphases added). The second requires that 
the FBAR "be filed . . . on or before June 30 of each calendar 
year with respect to foreign financial accounts exceeding 
$10,000 maintained during the previous calendar year." Id. 
§ 1010.306(c).6 Thus, § 1010.350 (and the FBAR form) 
describes what information must be disclosed in the report 
prescribed by § 5314—the FBAR—while § 1010.306 
imposes a deadline for when the FBAR must be filed. 

Because Boyd's late-filed FBAR was accurate, she could 
not have violated § 1010.350—the regulation that delineates 
the content of the report (the FBAR) required by § 5314. 
Boyd violated only § 1010.306. Her FBAR for calendar year 
2010 was due by June 30, 2011, and she did not file it until 
2012. Thus, we hold that, under the statutory and regulatory 

6 The requirement to file an FBAR does not turn on the number of 
accounts, only on the aggregate value in those accounts. And only one 
yearly FBAR is required, whether there are twenty accounts with an 
aggregate value of $10,000, or one account with a value of $10,000,000. 
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scheme, Boyd committed a single non-willful violation—the 
failure to timely file the FBAR.7

We are unpersuaded by the government's arguments that 
Boyd committed multiple violations. First, the 
government's reliance on § 1010.350(a) to support that 
Boyd committed multiple violations is misplaced because, 
as discussed above, Boyd did not violate § 1010.350(a).8 To 
the contrary, she disclosed all the information called for by 
Form TD F 90-22.1. 

Second, the government argues that the use of the word 
"any" before "violation" in § 5321(a)(5)(A) suggests "that 
more than one violation may occur with respect to a 
particular report (§ 5314(a)) required to be filed." We 

' The dissent accuses us of misquoting and misreading § 1010.306. 
Dissent at 25 n.6, 27-28. The dissent is wrong. Subsection (c) of 
§ 1010.306 states that "[r]eports required to be filed by § 1010.350 shall 
be filed . . . on or before June 30 of each calendar year." The following 
subsection (d) makes clear that such reports must be made using the 
prescribed form. See 31 C.F.R. § 1010.306(d) ("Reports required by . . . 
§ 1010.350 . . . shall be filed on forms prescribed by the Secretary." 
(emphasis added)). Because a taxpayer must make the reports on the 
FBAR, it is the FBAR that must be filed by June 30. See United States 
v. Bittner, 469 F. Supp. 3d 709, 718 (E.D. Tex. 2020) ("Mt is the failure 
to file an annual FBAR that is the violation contemplated and that 
triggers the civil penalty provisions of § 5321."), appeal docketed, No. 
20-40612 (5th Cir. Sept. 18, 2020); see also United States v. Kaufman, 
No. 3:18-CV-00787 (KAD), 2021 WL 83478, at *9 (D. Conn. Jan. 11, 
2021) ("FBARs must be filed on or before June 30 . . . ." (internal 
quotation mark and citation omitted)). 

8 The regulations and FBAR require a person to report much more 
information than the number of accounts. Taken to its "logical" 
conclusion, the government's argument could permit many more non-
willful violations than those tied just to the number of accounts that 
should have been listed on an FBAR that was not timely filed. 
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disagree. The language in § 5321(a)(5)(A) that "any 
violation of . . . any provision of section 5314" simply refers 
to the relevant regulations that prescribe how the provisions 
in § 5314 may be violated. As discussed above, under the 
relevant regulations, Boyd committed one violation. And 
even if the language could support separate non-willful 
penalties in a different factual scenario—like if an individual 
first failed to timely file an FBAR, and then filed an 
inaccurate one—we are not presented with those facts. Boyd 
failed to timely file an FBAR and later filed an accurate one.9

In sum, under the statutory and regulatory scheme, 
Boyd's conduct amounts to one violation, which the IRS 
determined was non-willful. Section 5321(a)(5)(B)(i) 
authorizes one penalty per non-willful violation of § 5314, 
not to exceed $10,000. Because Boyd committed a single 
non-willful violation, the IRS may impose only one penalty 
not to exceed $10,000. 

Despite the clear language of § 5321(a)(5)(B)(i), the 
government argues that the amount of the penalty can be 
assessed on a per-account basis based on the statutory 

9 The district court cases that the government cites in support of its 
position, see United States v. Ott, No. 18-cv-12174, 2019 WL 3714491 
(E.D. Mich. Aug. 7, 2019); United States v. Gardner, No. 2:18-cv-
03536-CAS-E, 2019 WL 1767120 (C.D. Cal. Apr. 22, 2019), are 
inapposite because those courts did not directly address the question 
raised here—whether a person commits multiple violations equivalent to 
the number of accounts reported on an untimely but accurate FBAR. We 
further note that two district court cases, relied upon by Boyd, postdating 
the decision we now review, have directly rejected the outcome reached 
below in this case. See Kaufman, 2021 WL 83478, at *8-11; Bittner, 
469 F. Supp. 3d at 718-26. 
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scheme as a whole and legislative intent. We are 
unpersuaded. 

Before 2004, § 5321 only penalized willful violations. 
See 31 U.S.C. § 5321(a)(5) (2004). Congress amended the 
statute to allow for non-willful penalties and did so by 
establishing a new generally applicable penalty provision, 
31 U.S.C. § 5321(a)(5)(B), while placing willful violations 
and the associated penalty provision in different 
subparagraphs, 31 U.S.C. § 5321 (a)(5)(C)—(D). See 
American Jobs Creation Act of 2004, Pub. L. No. 108-357, 
§ 821(a), 118 Stat. 1418, 1586. The new penalty provision 
in § 5321(a)(5)(B)(i) does not expressly authorize (or forbid) 
multiple non-willful penalties on a per account basis for a 
late-filed but accurate FBAR—"[T]he amount of any civil 
penalty imposed [for a non-willful violation of any provision 
of § 5314] . . . shall not exceed $10,000." 31 U.S.C. 
§ 5321(a)(5)(B)(i). The willful-violation provisions, on the 
other hand, are not silent as to multiple account penalties; 
they state that a penalty amount is determined "in the case of 
a violation involving a transaction, [by] the amount of the 
transaction, or . . . in the case of a violation involving a 
failure to report the existence of an account or any 
identifying information required to be provided with respect 
to an account, [based on] the balance in the account at the 
time of the violation." 31 U.S.C. § 5321 (a)(5)(D)(i)—(ii). 

The government contends that the willful violation 
penalty provision, § 5321(a)(5)(D)(ii)—which explicitly 
bases the penalty amount on the balance of any account 
willfully misreported or non-reported—is evidence that the 
non-willful violation penalty provision also must base the 
penalty amount on the number of accounts misreported or 
non-reported, given that Congress intended to treat the two 
penalty frameworks identically. In the government's view, 
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the 2004 amendments merely extended the existing penalties 
authorized by § 5321 to non-willful violations. We find the 
text Congress adopted did not do so. 

"Congress generally acts intentionally when it uses 
particular language in one section of a statute but omits it in 
another." Dep't of Homeland Sec. v. MacLean, 574 U.S. 
383, 391 (2015). Thus, we presume that Congress purposely 
excluded the per-account language from the non-willful 
penalty provision in subparagraph (B)(i) because it included 
such language in the willful penalty provision in 
subparagraph (D). See United States v. McDuffi ), 890 F.3d 
796, 800 (9th Cir. 2018) ("[W]here Congress includes 
particular language in one section of a statute but omits it in 
another section of the same Act, it is generally presumed that 
Congress acts intentionally and purposely in the disparate 
inclusion or exclusion." (alteration in original) (quoting 
Dean v. United States, 556 U.S. 568, 573 (2009))), cert. 
denied, 139 S. Ct. 845 (2019); see also Fortney v. United 
States, 59 F.3d 117, 120 (9th Cir. 1995) (applying this 
presumption to the Internal Revenue Code). Indeed, 
Congress could very easily have written, using the language 
of the willful violations penalty provision, something like: 
"Except as provided in subparagraph (C) [dealing with 
willful violations], the amount of any civil penalty imposed 
under subparagraph (A) shall not exceed $10,000 for each 
failure to timely report the existence of an account or any 
identifying information required to be provided with respect 
to an account." Instead, Congress wrote the statute it did: 
"Except as provided in subparagraph (C) [dealing with 
willful violations], the amount of any civil penalty imposed 
under subparagraph (A) shall not exceed $10,000." 
31 U.S.C. § 5321(a)(5)(B)(i). We decline to read into the 
statute language that Congress wrote in the willful penalty 
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provision but omitted from the non-willful penalty 
provision.10

The government also contends that the per-account 
language in the reasonable cause exception to non-willful 
violations (which Congress created with the same set of 
amendments that established non-willful violations) 
supports its interpretation. But contrary to the government's 
argument, the inclusion of per-account language in the 
reasonable cause exception supports that Congress 
intentionally omitted per-account language from the non-
willful penalty provision. Since we know Congress was 
aware of that language during the amendment process and 
left it out of the non-willful penalty provision, we think the 
better view is that Congress acted intentionally when it 
drafted the non-willful civil penalty with no reference to 
"account" or "balance in the account." See MacLean, 
574 U.S. at 391; see also Bittner, 469 F. Supp. 3d at 719; 
Kaufman, 2021 WL 83478, at *9 (agreeing with Bittner "that 
Congress intentionally omitted reference to 'account' or 

" The dissent erroneously claims that we "defin[ed] the word 
`violation' differently when it is used in" § 5321(a)(5)(B) than when it is 
used in subparagraph (D). Dissent at 28-30. We have not done so. We 
have simply given effect to Congress's intent to formulate two different 
schemes of punishment for willful and non-willful violations. See 
Kaufman, 2021 WL 83478, at *10 ("Concluding that the manner of 
calculating the statutory cap for a willful violation is different than for a 
non-willful violation does not mean that the conduct underlying the 
violation differs. Under both scenarios, the violation flows from the 
failure to file a timely and accurate FBAR. The only difference is that 
the manner for calculating the statutory cap for penalties for willful 
violations involves an analysis that includes consideration of the balance 
in the accounts, while no such analysis is required for non-willful 
violations."). The dissent on the other hand ignores the import of 
Congress's explicit choice to omit the per-account language from the 
non-willful penalty provision in subparagraph (B). 
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`balance in the account' when drafting the penalty provision 
for non-willful violations"). 

The government contends that the use of the word "any" 
before "civil penalty" in § 5321(a)(5)(B)(i) suggests that 
"multiple potential items are being referenced." The "any 
civil penalty imposed under subparagraph (A)" language in 
§ 5321(a)(5)(B)(i) simply refers to subsection (a)(5)(A), 
which provides that the Secretary "may impose a civil 
money penalty on any person who violates, or causes any 
violation of, any provision of section 5314." This does not 
suggest the possibility of multiple non-willful penalties on a 
per-account basis for the single failure to file a timely 
FBAR.11

11 The American College of Tax Counsel, appearing before us as 
amicus curiae, points out that, in 2014, the IRS provided taxpayers its 
view of the difference between willful and non-willful penalties: 

Separately, taxpayers with foreign accounts 
whose aggregate value exceeds $10,000 any time 
during the year must file a[n FBAR] . . . . The FBAR 
is not filed with a federal tax return and must be filed 
by June 30 each year. 

For the FBAR, the penalty may be up to $10,000, 
if the failure to file is non-willful; if willful, however, 
the penalty is up to the greater of $100,000 or 50 
percent of account balances; criminal penalties may 
also apply. 

Fact Sheet, Offshore Income and Filing Information for Taxpayers with 
Offshore Accounts, FS-2014-7 (June 2014) (hereinafter, "2014 Fact 
Sheet") (emphasis added), available at https://www.irs.gov/newsroom/ 
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The non-willful penalty provision allows the IRS to 
assess one penalty not to exceed $10,000 per violation, and 
nothing in the statute or regulations suggests that the penalty 
may be calculated on a per-account basis for a single failure 
to file a timely FBAR that is otherwise accurate. Thus, the 
IRS may impose only one penalty not to exceed $10,000 for 
Boyd's single failure to file a timely FBAR. 

IV. 

Starting with the language of the statute and the 
regulations as a whole, and using normal tools of statutory 
construction, we have no difficulty concluding that the 
government cannot assess multiple penalties for the non-
willful violation here—failing to timely file an FBAR. But 

offshore-income-and-filing-information-for-taxpayers-with-offshore-
accounts (last visited Nov. 9, 2020). 

And even here, at the same time the IRS was telling Boyd she was 
subject to multiple non-willful penalties, it sent her a form letter 
(consistent with the 2014 Fact Sheet) appearing to state the opposite. 
The letter explained that the IRS was "proposing a penalty" and included 
two checked boxes. The first box explained that the IRS was "proposing 
the assessment of a penalty under 31 U.S.C. § 5321(a)(5) for failing to 
meet the filing requirements of 31 U.S.C. § 5314. For each calendar 
year, any U.S. person having one or more foreign accounts with 
maximum balances aggregating over $10,000 is required to file [the 
FBAR] with the Internal Revenue Service by June 30th of the following 
year." The second box explained that "Nor the failure to file [the 
FBARJ due on or after June 30, 2005, the penalty cannot exceed 
$10,000." (emphasis added). 

No one cited this letter in their briefs, and it does not "estop" the 
government or the IRS. We cite it and the 2014 Fact Sheet for two 
purposes—first for their logical read of the statute and regulations, and 
second for the fact that they come from the IRS, which now urges upon 
us a different and far less logical read. 
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even if the statute were ambiguous in its treatment of non-
willful penalties, we must strictly construe a "tax provision 
which imposes a penalty . . . ; [it] cannot be assessed unless 
the words of the provision plainly impose it." Bradley, 
817 F.2d at 1402-03. While the rule of lenity ordinarily 
applies only to criminal statutes, see Kasten v. Saint-Gobain 
Performance Plastics Corp., 563 U.S. 1, 16 (2011), our 
circuit strictly construes tax penalty provisions independent 
of the rule of lenity. The statute in Bradley was not a penal 
statute, and we did not discuss the rule of lenity. 
Nevertheless, we still strictly construed the statute, which 
authorized a maximum civil penalty of $500 for the filing of 
frivolous returns. Bradley, 817 F.2d at 1402. We are bound 
by Bradley's statement of the law.12

Even if the government's reading of the statutory scheme 
were reasonable (and we think it is not), that reading does 
not arise from the plain words of either the statute or the 
regulations. And Boyd's reading, even if it is not compelled, 
is reasonable. Thus, the rule we enunciated in Bradley 
would come into play, and we would strictly construe the 
statute against the government. The district court found the 
rule inapplicable because "that is not exactly the issue 
here—there's no question that the civil penalty exists; that's 
the basis for this dispute." United States v. Boyd, No. 18-
803-MWF (JEMx), 2019 WL 1976472, at *5 (C.D. Cal. Apr. 
23, 2019). We disagree. The precise issue here is not 
whether the statute authorizes a non-willful penalty; it is 
whether the statute plainly authorizes a non-willful penalty 

12 We note that though Boyd raised Bradley in her opening brief, the 
government did not discuss the case in its answering brief. We also note 
that the United States Tax Court has held that the rule of lenity applies 
to tax laws that impose a monetary penalty. Mohamed v. Comm 'r, T.C. 
Memo. 2013-255, 2013 WL 5988943, at *10-11. 
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for each account under the facts here, and it does not.13
Thus, the government's position would also be unavailing 
under Bradley. 

V. 

Boyd was required to file one FBAR for the 2010 
calendar year by June 30, 2011. She failed to do so. 
Accordingly, she committed one violation, and the IRS 
concluded that her violation was non-willful. Thus, the 
maximum penalty for such a violation "shall not exceed 
$10,000." 

REVERSED and REMANDED. 

IKUTA, Circuit Judge, dissenting: 

When the Bank Secrecy Act' was enacted by Congress 
in 1970, it was a cutting edge vehicle to combat "a serious 

13 Though the government did not discuss Bradley, it did discuss 
Comm'r v. Acker, 361 U.S. 87 (1959), which was also cited by Boyd in 
her opening brief. The government argued: "[T]he Supreme Court noted 
the established principle that 'one is not to be subjected to a penalty 
unless the words of the statute plainly impose it.' As the District Court 
held . . . , however, there is no dispute here that § 5321(a)(5) provides 
for a penalty." (emphasis added). We reject this "out of one, many" 
argument. 

1 The Bank Secrecy Act is the popular name for the Bank Records 
and Foreign Transactions Act, Pub. L. No. 91-508, 84 Stat. 1114. Title 
II of the Act was originally codified at 31 U.S.C. §§ 1051-1122. In 
1982, these sections were re-enacted without substantive change as 
31 U.S.C. §§ 5311 to 5322, with applicable regulations at 31 C.F.R. 
§ 103.11 et seq. 
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and widespread use of foreign financial institutions, located 
in jurisdictions with strict laws of secrecy as to bank activity, 
for the purpose of violating or evading domestic criminal, 
tax, and regulatory enactments." Cal. Bankers Ass'n v. 
Shultz, 416 U.S. 21, 27 (1974). The use of foreign accounts 
led to the loss of "hundreds of millions in tax revenues," and 
had "debilitating effects" on the American economy. Id. 
at 28. Similar issues are facing law enforcement today. In 
recent years, Americans have poured billions of dollars into 
undeclared accounts in jurisdictions like Switzerland and the 
British Virgin Islands. See, e.g., Laura Saunders, The IRS 
Reels in a Whale of an Offshore Tax Cheat — and Goes for 
Another, Wall St. J., Oct. 23, 2020.2 In many cases, "an 
American puts assets into foreign trusts, companies, and 
other offshore accounts nominally owned by foreigners to 
make it look as though no tax is owed to the IRS." Id. Such 
"offshore structures are hard for the IRS to investigate if 
they're in countries without treaties or agreements easing the 
exchange of tax information." Id. The IRS has redoubled 
its efforts "to pierce the veil of bank secrecy." Id. 

The Bank Secrecy Act gives the IRS multiple statutory 
tools for combating these offshore tax evasion techniques. 
See Shultz, 416 U.S. at 27. One tool that has remained 
essentially unchanged since 1970 is the power to impose 
penalties on Americans who fail to keep records and file 
reports on transactions or accounts with foreign financial 
agencies, e.g., 31 U.S.C. §§ 5314, 5321. These reporting 
requirements and associated penalties deter taxpayers from 
hiding their offshore accounts and therefore "have a high 

2 Available at https://www.wsj.com/articles/the-irs-reels-in-a-
whale-of-an-offshore-tax-cheatand-goes-for-another-11603445399. 
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degree of usefulness in criminal, tax, or regulatory 
investigations or proceedings." 31 U.S.C. § 5311. 

Instead of providing an evenhanded interpretation of 
these statutes, the majority strains to interpret them 
narrowly. The majority rejects the most natural reading of 
the statutory language, which requires Americans to report 
each foreign account and imposes a penalty for each failure 
to do so. Rather, the majority focuses on the procedure for 
complying with the law. Because the regulations direct 
taxpayers to aggregate their reports of foreign accounts on a 
single reporting form,3 the majority concludes that it is the 
failure to provide the reporting form (not the failure to report 
the individual foreign financial accounts) that constitutes the 
statutory violation, and that the IRS may impose only single 
penalty for failure to provide the reporting form. Maj. at 11-
12. 

Because this interpretation is contrary to the language of 
the relevant statutes and regulations—as well as being 
implausible in context—I dissent. 

I 

The facts of this case are undisputed. From 2004 to 
2011, Jane Boyd had a financial interest in multiple financial 
accounts in the United Kingdom. Boyd did not report these 
accounts to the IRS as required by law. After a state 
government discovered her foreign accounts, Boyd entered 
into the IRS's limited-amnesty program, which allowed 
persons to voluntarily report previously undisclosed 

3 Report of Foreign Bank and Financial Accounts (Form TD-F 90-
22.1), frequently referred to as the FBAR (revised Jan. 2012), available 
at https://www.irs.gov/pub/irs-pdf/f90221.pdf. 
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offshore financial accounts to the IRS in exchange for lower 
penalties. As part of her participation in this program, Boyd 
submitted her delinquent reports in October 2012. For 
unknown reasons, Boyd subsequently opted out of the 
amnesty program, and so became subject to full assessment 
of penalties. The IRS ruled that Boyd's failure to report her 
foreign accounts was not willful, and it assessed a penalty 
for each of thirteen unreported accounts for a total penalty of 
$47,279. The government subsequently brought a civil 
action against her when she failed to pay the penalty amount. 
The district court granted summary judgment in favor of the 
government, and this appeal followed. 

II 

On appeal, the only issue is whether the IRS may assess 
a penalty for Boyd's failure to file a report regarding each of 
the thirteen accounts she maintained in the United Kingdom. 
The language of the relevant statutes and regulations makes 
clear that the IRS can do so.4

The IRS assessed civil penalties against Boyd under 
31 U.S.C. § 5321(a)(5)(A) for a violation of 31 U.S.C. 
§ 5314. As relevant here, § 5314(a) has both a substantive 
and procedural element. As to the substantive element, 
§ 5314(a) directs the Secretary of the Treasury to require a 
person to "file reports" when that person "makes a 
transaction with a foreign financial agency" or "maintains a 
relation . . . with a foreign financial agency." Procedurally, 
the report must contain certain information "in the way and 

4 The text of the relevant statutes and regulations are attached as an 
appendix. 
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to the extent the Secretary prescribes." 31 U.S.C. 
§ 5314(a).5

As required, the Secretary promulgated regulations to 
implement the statute. The relevant regulation, 31 C.F.R. 
§ 1010.350(a), states that "[e]ach United States person 
having a . . . financial account in a foreign country [1] shall 
report such relationship to the Commissioner of Internal 
Revenue for each year in which such relationship exists and 
[2] shall provide such information as shall be specified in a 
reporting form prescribed under 31 U.S.C. 5314 to be filed 
by such persons." 31 C.F.R. § 1010.350(a) (emphasis 
added). As this wording makes clear, the obligation to report 
each account (as set out in the first clause of § 1010.350(a)) 
is independent of the obligation to file a reporting form (as 
set out in the second clause of § 1010.350(a)). 

The first clause of § 1010.350(a) sets out the reporting 
obligation: "[e]ach United States person having a financial 
interest in, or signature or other authority over, a bank, 
securities or other financial account in a foreign country" 
must "report such relationship" to the IRS. Id. A person 
must "report" a financial interest in a "financial account" 
"for each year in which such relationship exists." Id. 

The second clause of § 1010.350(a) sets out a procedural 
requirement: that the person having the interest in the 
foreign account must "provide such information as shall be 
specified in a reporting form." Id. 

5 The Secretary has delegated "[t]he authority to enforce the 
provisions of 31 U.S.C. § 5314 and [its implementing regulations] . . . to 
the Commissioner of Internal Revenue." 31 C.F.R. § 1010.810(g). 
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Section 1010.306 confirms that § 1010.350(a) 
implements two independent requirements. Section 
1010.306(d) states that the "reports required to be filed" by 
§ 1010.350 "shall be filed on forms prescribed by the 
Secretary." The "reports required to be filed" are distinct 
from the form that must be used for filing the reports. This 
interpretation is required by § 1010.306(e), which provides 
that " ff I orms to be used in making the reports required by" 
§ 1010.350 "may be obtained from BSA E-Filing System." 
Id. § 1010.306(e) (emphasis added). Given that the reports 
are distinct from the applicable reporting forms, the 
requirement in § 1010.306(c) that "[r]eports required to be 
filed by § 1010.350 . . . shall be filed with FinCEN on or 
before June 30 of each calendar year," requires the specified 
United States person to file a report regarding each foreign 
account before June 30, and (as explained in § 1010.306(d)) 
must do so on the appropriate reporting form.6

Paragraph 5 of § 5321 sets out civil penalties and 
establishes both the mens rea and actus reus for a violation 
of the reporting requirements in § 5314. As to mens rea, a 

6 Thus, the majority is incorrect in stating that § 1010.306(c) 
"requires that the FBAR 'be filed . . . on or before June 30 of each 
calendar year . . . ." Maj. at 11 (quoting § 1010.306(c)). The majority 
omits the text in § 1010.306(c) immediately preceding its quotation, 
which states that "[deports required to be filed by § 1010.350 shall be 
filed . . . on or before June 30." 31 C.F.R. § 1010.306(c) (emphasis 
added). Contrary to the majority, § 1010.306(c) does not reference the 
FBAR reporting form. The "[r]eports required to be filed by 
§ 1010.350" references § 1010.350(a), which provides that a person with 
"a financial interest in, or signature or other authority over, a bank, 
securities, or other financial account in a foreign country shall report 
such relationship to the Commissioner of Internal Revenue for each year 
in which such relationship exists." (emphasis added). Therefore, the 
"[r]eports required to be filed," for purposes of § 1010.306(c), refers to 
a report of a "financial account" or other such relationship. 
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“[r]eports required to be filed,” for purposes of § 1010.306(c), refers to 
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violation may be either willful or not willful. See 31 U.S.C. 
§ 5321(a)(5)(B), (C). Regardless of the mens rea, the actus 
reus is the same: "any violation of, any provision of section 
5314." Compare 31 U.S.C. § 5321 (a)(5)(A) (penalty 
authorized for "any violation of, any provision of § 5314" 
that is not willful), with id., § 5321(a)(5)(C) (penalty 
authorized for "any violation of, any provision of § 5314" 
that is willful). Subparagraphs (B)(i), (C) and (D) of 
§ 5321(a)(5) explain the penalties that may be assessed for 
any "violation," which vary depending on the mens reas 
(willful or not). 

For violations that are not committed willfully, 
subparagraph (B)(i) provides that the penalty "shall not 
exceed $10,000." Subparagraph (B)(ii) includes an 
exception for "any violation" if it was due to "reasonable 
cause" and if "the amount of the transaction or the balance 
in the account at the time of the transaction was properly 
reported." This language indicates that the failure to report 
a single transaction, or the balance in a single account, 
constitutes a violation. 

For violations committed willfully, subparagraph (C)(i) 
provides that the maximum penalty is the greater of 
$100,000 or 50 percent of an amount determined in 
subparagraph (D). Subparagraph (D) sets out two different 
amounts. Subparagraph (D)(i) provides that "in the case of 
a violation involving a transaction" the relevant amount is 
"the amount of the transaction." Subparagraph (D)(ii) 
provides that "in the case of a violation involving a failure to 
report the existence of an account or any identifying 
information required to be provided with respect to an 
account" the relevant amount is "the balance in the account 
at the time of the violation." This language makes clear that 
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a violation may involve "a failure to report the existence of 
an account" or may involve a single transaction. 

Reading these provisions together in a straightforward 
manner, a "violation" of § 5314 is the same whether the 
mens rea is willful or not willful: the failure to report a single 
account or a single transaction. A person with an interest in 
a financial account in a foreign country must report that 
relationship to the IRS. The person must provide the report 
pursuant to the appropriate procedures, including meeting 
the June 30 deadline, and submitting the report on the 
appropriate reporting form. 31 U.S.C. § 5314(a), 31 C.F.R. 
§§ 1010.350(a), 1010.306(c). The failure to do so is a 
violation subject to a civil penalty. If that same person had 
an interest in a second financial account in a foreign country, 
that person would have the same obligation to report the 
second account to the IRS pursuant to the relevant 
procedures. The failure to do so would be a second violation, 
and that person would be subject to a second civil penalty. 

In other words, the applicable statute and regulations 
make clear that any failure to report a foreign account is an 
independent violation, subject to independent penalties. 
Accordingly, the district court did not err in affirming the 
IRS's imposition of penalties against Boyd for each failure 
to report a foreign account. 

III 

The majority's arguments to the contrary do not comport 
with the language of the relevant statutes and regulations. 

The majority's primary argument appears to be as 
follows. A penalty under § 5321(a) is imposed for a 
violation of a provision of § 5314. Section 5314 
incorporates the regulatory requirements in § 1010.350 and 
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§ 1010.306. Section 1010.350 requires a person to report 
foreign accounts in a reporting form. The majority then 
misreads § 1010.306 as requiring the reporting form (rather 
than the reports themselves) to be filed before June 30 of 
each year. According to the majority, Boyd violated only 
the requirement to file the reporting form on time. 31 C.F.R. 
§ 1010.306(c). Because Boyd had only one violation—the 
failure to timely file the reporting form—only one penalty 
can be assessed. Maj. 10-12. 

The majority's analysis is wrong because the majority 
conflates the "report" that a person must make, with the 
"reporting form" required by the regulations. Contrary to 
the majority, there is no language in the relevant statutes or 
regulations providing that it "is the failure to file an annual 
FBAR that is the violation contemplated and that triggers the 
civil penalty provisions of § 5321." Maj. at 12 n.7 (quoting 
United States v. Bittner, 469 F. Supp. 3d 709, 718 (E.D. Tex. 
2020)). Rather, as indicated above, the statute and 
regulations make clear that the requirement to report an 
account and the requirement to file a reporting form are 
distinct, and the violation of § 5314 described in § 5321 
includes the failure to report the existence of an account 
before June 30, as required by § 1010.306(c). 

The majority attempts to explain away the language in 
§ 5321(a)(5)(B) and (D) indicating that a failure to report the 
existence of a single transaction or a single account 
constitutes a violation. The majority acknowledges that 
language in subparagraph (D), § 5321(a)(5)(D), "explicitly 
bases the penalty amount on the balance of any account 
willfully misreported or non-reported." Maj. at 14 
(emphasis added). But the majority argues that Congress 
intended a "violation" of § 5314 that is not willful to include 
only the failure to file a single reporting form, and intended 

28 UNITED STATES V. BOYD 
 
§ 1010.306.  Section 1010.350 requires a person to report 
foreign accounts in a reporting form.  The majority then 
misreads § 1010.306 as requiring the reporting form (rather 
than the reports themselves) to be filed before June 30 of 
each year.  According to the majority, Boyd violated only 
the requirement to file the reporting form on time.  31 C.F.R. 
§ 1010.306(c).  Because Boyd had only one violation—the 
failure to timely file the reporting form—only one penalty 
can be assessed.  Maj. 10–12. 

The majority’s analysis is wrong because the majority 
conflates the “report” that a person must make, with the 
“reporting form” required by the regulations.  Contrary to 
the majority, there is no language in the relevant statutes or 
regulations providing that it “is the failure to file an annual 
FBAR that is the violation contemplated and that triggers the 
civil penalty provisions of § 5321.”  Maj. at 12 n.7 (quoting 
United States v. Bittner, 469 F. Supp. 3d 709, 718 (E.D. Tex. 
2020)).  Rather, as indicated above, the statute and 
regulations make clear that the requirement to report an 
account and the requirement to file a reporting form are 
distinct, and the violation of § 5314 described in § 5321 
includes the failure to report the existence of an account 
before June 30, as required by § 1010.306(c). 

The majority attempts to explain away the language in 
§ 5321(a)(5)(B) and (D) indicating that a failure to report the 
existence of a single transaction or a single account 
constitutes a violation.  The majority acknowledges that 
language in subparagraph (D), § 5321(a)(5)(D), “explicitly 
bases the penalty amount on the balance of any account 
willfully misreported or non-reported.”  Maj. at 14 
(emphasis added).  But the majority argues that Congress 
intended a “violation” of § 5314 that is not willful to include 
only the failure to file a single reporting form, and intended 

From the Desk of

Stuart Levine
sltax@taxation-business.com



UNITED STATES V. BOYD 29 

a "violation" of § 5314 that is willful to include the failure 
to report the existence of each foreign account. 

This reasoning fails. The "normal rule of statutory 
construction" is that "identical words used in different parts 
of the same act are intended to have the same meaning." 
Sullivan v. Stroop, 496 U.S. 478, 484 (1990) (citation 
omitted). Nothing in the language of § 5321 suggests that 
Congress wanted the word "violation" to have a different 
meaning in different subparagraphs. As mentioned above, 
even though subparagraphs (B) and (D) refer to different 
mens rea, the actus reus (the violation itself) is defined the 
same way—as "any violation of, any provision of section 
5314"—for violations that are both willful and not willful. 
See 31 U.S.C. § 5321(a)(5)(A) (penalty authorized for "any 
violation of, any provision of § 5314" that is not willful); 
§ 5321(a)(5)(C) (penalty authorized for "any violation of, 
any provision of § 5314" that is willful). Moreover, other 
language in the statute indicates Congress's understanding 
that a single transaction can constitute a "violation" of a 
provision in § 5314. See 31 U.S.C. § 5321(a)(5)(B)(ii) 
(providing that a violation is excused if it involved a properly 
reported "transaction"); § 5321 (a)(5)(D)(i) (referring to "a 
violation involving a transaction"). Therefore, there is no 
basis for defining the word "violation" differently when it is 
used in subparagraph (B) than when it is used in 
subparagraph (D). If subparagraph (D) explicitly establishes 
that the word "violation" refers to the failure to report the 
existence of an account, we must use that definition through 
the entire section. 

The majority acknowledges that the word "violation" in 
§ 5321(a)(5)(D)(ii) refers to the conduct of failing to report 
the existence of a single account, but claims that the same 
word in § 5321(a)(5)(B)(i) refers to the conduct of failing to 
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file a reporting form. Maj. at 16 n.10. It thus defines 
"violation" differently in the two different contexts. In an 
effort to brush off this interpretive problem, the majority 
claims that it is "simply giv[ing] effect to Congress's intent 
to formulate two different schemes of punishment for willful 
and non-willful violations." Maj. at 16 n.10. But this is not 
responsive. While Congress chose to impose different 
punishments for willful and non-willful violations, nothing 
in the statute suggests that the conduct that violates § 5314 
(failing to file a report of an account) changes with the 
violator's mens rea. 

Finally, the majority makes the last-ditch argument that 
we must strictly construe a tax provision that imposes a 
penalty. Maj. at 18-19 (citing Bradley v. United States, 
817 F.2d 1400, 1402-03 (9th Cir. 1987) (stating that "a 
penalty cannot be assessed unless the words of the provision 
plainly impose it," but affirming a penalty assessed against 
an individual who had no legal obligation to pay taxes)). The 
majority's construction of the relevant statutes and 
regulations is not "strict"; rather, it is strained and 
unpersuasive. Under the most natural reading of the relevant 
statutes and regulations, each failure to report a foreign 
account is a separate violation. "We are not impressed by 
the argument that [any doubtful question] should be resolved 
in favor of the taxpayer." Fang Lin Ai v. United States, 809 
F.3d 503, 506-07 (9th Cir. 2015) (internal citations and 
quotation marks omitted). Rather, "where the rights of 
suitors turn on the construction of a [tax] statute . . . it is our 
duty to decide what that construction fairly should be," and 
"doubts which may arise upon a cursory examination of [tax 
statutes may] disappear when they are read, as they must be, 
with every other material part of the statute, and in the light 
of their legislative history." Id. at 507. Therefore, "we do 
not mechanically resolve doubts in favor of the taxpayer but 
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instead resort to the ordinary tools of statutory 
interpretation." Id. 

*** 

Boyd violated § 1010.306(c) for each report of a foreign 
account that she failed to file before June 30. Because she 
failed to file thirteen such reports, she committed thirteen 
violations of a provision in § 5314, and the IRS could have 
assessed penalties of up to $130,000. See 31 U.S.C. 
§ 5321(a)(5)(B). Therefore, it was permissible for the IRS 
to assess penalties in the amount of $47,279, and the district 
court did not err in granting summary judgment in favor of 
the government. By holding otherwise, the majority 
misinterprets the relevant statutes and regulations in a 
manner that unfairly favors the tax evader. I therefore 
dissent. 
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Case: 19-55585, 11/08/2019, ID: 11494907, DktEntry: 17, Page 39 of 48 
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(3) An officer or employee of an Authorized Service Provider is not 
required to report signature authority over a foreign financial account 
that is owned or maintained by an investment company that is 
registered with the Securities and Exchange Commission. Authorized 
Service Provider means an entity that is registered with and examined 
by the Securities and Exchange Commission and provides services to 
an investment company registered under the Investment Company Act 
of 1940. 

(4) An officer or employee of an entity that has a class of equity 
securities listed (or American depository receipts listed) on any United 
States national securities exchange is not required to report signature 
authority over a foreign financial account cf such entity. 

(5) An officer or employee of a United States subsidiary is not required 
to report signature authority over a foreign financial account of the 
subsidiary it its United States parent has a class of equity securities 
listed on any United States national securities exchange and the 
subsidiary is included in a consolidated FBAR report of the United 
States parent. 

(6) An officer cr employee of an entity that h. a class of equity 
securities registered (or American depository receipts in respect of 
equity securities registered) under section 12(g) of the Securities 
Exchange Act is not required to report signature authority over a foreign 
financial account of such entity. 

Trust Beneficiaries. A trust beneficiary with a financial interest 
described in section (2)(e) of the financial interest definition is not 
required to report the trusts foreign financial accounts on an FBAR if 
the trust, trustee of the trust, or agent of the trust: (1) is a United States 
person and (2) tiles an FBAR disclosing the trust's foreign financial 
accounts. 

United States Military Banking Facility. A financial account maintained 
with a financial institution located on a United States military installation 
is not required to be reported, even if that military installation is outside 
of the United States. 

Filing Information 

When and Where to File. The FBAR is an annual report and must be 
received by the Department of the Treasury on or before June 30th of 
the year following the calendar year being reported. Do Not tile with 
federal income tax return. 

File by mailing to: 

Department al the Treasury 
Post Office Box 32621 
Detroit, MI 48232-0621 

If an express delivery service is used, file by mailing to: 

IRS Enterprise Computing Center 
ATTN: CTR Operations Mailroom, 4th Floor 
985 Michigan Avenue 
Detroit, MI 48226 

The FBAR may be hand delivered to any local office of the Internal 
Revenue Service for forwarding to the Department of the Treasury, 
Detroit, MI. The FBAR may also be delivered to the Internal Revenue 
Service's tax attaches located in United States embassies and 
consulates for forwarding to the Department of the Treasury, Detroit, MI. 
The FBAR is not considered filed until it is received by the Department 
of the Treasury in Detroit, MI. 

No Extension of Time to File. There is no extension of time available 
far filing an FBAR. Extensions of time to file federal tax returns do NOT 
extend the time for filing an FBAR. If a delinquent FBAR is filed, attach a 
statement explaining the reason for the late filing. 

Amending a Previously Filed FBAR. To amend a fled TSAR, check the 
"Amended" box in the upper right hand corner of the first page of the 
FBAR, make the needed additions or corrections, attach a statement 
explaining the additions or corrections, and staple a copy of the original 
FBAR to the amendment An amendment should not be made until at 
least 90 calendar days after the original FBAR is filed. Follow the 
instructions in "When and Where to File" to file an amendment. 

Record Keeping Requirements. Persons required to file an FBAR must 
retain records that contain the name in which each account is 
maintained, the number or other designation at the account, the name 
and address of the foreign financial institution that maintains the 
account, the type of account, and the maximum account value of each 
account during the reporting period. The records must be retained for a 

period of 5 years from June 30th of the year following the calendar year 
reported and must be available for inspection as provided by law. 
Retaining a copy of the filed FBAR can help to satisfy the record 
keeping requirements. 

An officer or employee who files an FBAR to report signature authority 
over an employer's foreign financial account is not required to 
personally retain records regarding these accounts. 

Questions. For questions regarding the FBAR, contact the Detroit 
Computing Center Hotline at 1-800.800.2877, option 2. 

Explanations for Specific Items 
Part I — Filer Information 

Item 1. The FBAR is an annual report. Enter the calendar year being 
reported. If amending a previously filed FBAR, check the "Amended" 
box. 

Item 2. Check the box that describes the filer. Check only one box. 
Individuals reporting only signature authority, check box "a". If filing a 
consolidated FBAR, check box "d". To determine if a consolidated 
FBAR can be filed, see Part V. lithe type of filer is not listed in boxes "a" 
through "c", check box "e", and enter the type of filer. Persons that 
should check box "e" include, but are not limited to, trusts, estates, 
limited liability companies, and tax-exempt entities (even it the entity is 
organized as a corporation). A disregarded entity must check box "e", 
and enter the type of entity followed by "(1).E.)". For example, a limited 
liability company that is disregarded for United States federal tax 
purposes would enter "limited liability company (D.E.)". 

Item 3. Provide the tiler's United States taxpayer identification number. 
Generally, this is the filer's United States social security number (SUN), 
United States individual taxpayer identification number (ITIN), or 
employer identification number (FIN). Throughout the FBAR, numbers 
should be entered with no spaces, dashes, or other punctuation. If the 
filer does NOT have a United States taxpayer identification number, 
complete Item 4. 

Item 4. Complete Item 4 only if the filer does NOT have a United States 
taxpayer identification number. Item 4 requires the filer to provide 
information from an official foreign government document to verify the 
filers nationality or residence. Enter the document number followed by 
the country of issuance, check the appropriate type of document, and if 
"other" is checked, provide the type of document. 

Item 5. If the filer is an individual, enter the filer's date of birth, using the 
month, day, and year convention. 

Items 9, 10,11, 12, and 13. Enter the filer's address. An individual 
residing in the United States must enter the street address of the 
individual's United States residence, not a post office box. An individual 
residing outside the United States must enter the individual's United 
States mailing address. If the individual does not have a United States 
mailing address, the individual must enter a foreign residence address. 
An entity must enter its United States mailing address. If the entity does 
not have a United States mailing address, the entity must enter its 
foreign mailing address. 

Item 14. If the filer has a financial interest in 25 or more foreign financial 
accounts, check "Yes" and enter the number of accounts. Do not 
complete Part II or Part III of the FEAR. If filing a consolidated FBAR, 
only complete Part V, Items 34-42, for each United States entity 
included in the consolidated FBAR. 

Note. If the filer has signature authority over 25 or more foreign financial 
accounts, only complete Part IV, Items 34-43, for each person far which 
the filer has signature authority, and check "No" in Part I, Item 14. 

Filers must comply with applicable recording keeping requirements. 
See Record Keeping Requirements. 

Part II — Information on Financial Account(s) Owned 
Separately 

Enter information in the applicable parts of the form only. Number the 
pages used, and mail only those pages. It there is not enough space to 
provide all account information, copy and complete additional pages of 
the required Part as necessary. Do not use any attachments unless 
otherwise specified in the instructions. 
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Item 15. Determining Maximum Account Value. 

Step 1. Determine the maximum value of each account (in the currency 
of that account) during the calendar year being reported. The maximum 
value of an account is a reasonable approximation of the greatest value 
of currency or nonmonetary assets in the account during the calendar 
year. Periodic account statements may be relied on to determine the 
maximum value of the account, provided that the statements fairly 
reflect the maximum account value during the calendar year. For Item 
15, if the filer had a financial interest in more than one account, each 
account must be valued separately. 

Step 2. In the case of non-United States currency, convert the 
maximum account value for each account into United States dollars. 
Convert toreign currency by using the Treasury's Financial Management 
Service rate (this rate may be found at www.fms.treas.gov) from the last 
day of the calendar year. If no Treasury Financial Management Service 
rate is available, use another verifiable exchange rate and provide the 
source of that rate. In valuing currency of a country that uses multiple 
exchange rates, use the rate that would apply if the currency in the 
account were converted into United States dollars on the last day of the 
calendar year. 

If the aggregate of the maximum account values exceeds $10,000, an 
FEAR must be filed. An FBAR is not required to be filed if the person did 
not have $10,000 of aggregate value in foreign financial accounts at any 
time during the calendar year. 

For United States persons with a financial interest in or signature 
authority over fewer than 25 accounts that are unable to determine if the 
aggregate maximum account values of the accounts exceeded $10,000 
at any time during the calendar year, complete Part II, III, IV, or V, as 
appropriate, for each of these accounts and enter "value unknown" in 
Item 15. 

Item 16. Indicate the type of account. Check only one box, If "Other" is 
selected, describe the account. 

Item 17. Provide the name of the financial institution with which the 
account is held. 

Item 18. Provide the account number that the financial institution uses 
to designate the account. 

Items 15.23. Provide the complete mailing address of the financial 
institution where the account is located. If the foreign address does not 
include a state leg.. province) or postal code, leave the box(es) blank. 

Part III — Information on Financial Account(s) Owned 
Jointly 

Enter information in the applicable parts of the form only. Number the 
pages used, and mail only these pages. If there is not enough space to 
provide all account information, copy and complete additional pages of 
the moaned Part as necessary. Do not use any attachments unless 
otherwise specified in the instructions. 

For Items 15-23, see Part II. Each joint owner must report the entire 
value of the account as determined under Item 15. 

Item 24. Enter the number of joint owners for the account. If the exact 
number is not knovvn, provide an estimate. Do not count the filer when 
determining the number of joint owners. 

Items 25-33. Use the identifying information of the principal joint owner 
(excluding the filer) to correlate Items 25 33. Leave blank items for 
which no information is available. If the filer's spouse has an interest in a 
jointly owned account, the files spouse is the principal joint owner. 
Enter ''(spouse)" on line 26 after the last name of the joint spousal 
owner. See Exceptions, Certain Accounts Jointly Owned by Spouses, to 
determine if the filer's spouse is required to independently report the 
jointly owned accounts. 

Part IV — Information on Financial Account(s) Where 
Filer has Signature Authority but No Financial Interest 
in the Account(s) 

Enter information in the applicable parts of the form only. Number the 
pages used, and mall only those pages. If there Is not enough space to 
provide all account information, copy and complete additional pages of 
the required Part as necessary. Do not rse any attachments unless 
otherwise specified in the instructions. 

25 or More Foreign Financial Accounts. Filers with signature authority 
over 25 or more foreign financial accounts must complete only Items 
34-43 for each person on whose behalf the tiler has signature authority. 

Page 8 

Modified Reporting for United States Persons Residing and 
Employed Outside et the United States. A United States person who 
(1) resides outside of the United States, (21 is an officer or employee of 
an employer who is physically located outside of the United States, and 
(3) has signature authority over a foreign financial account that is owned 
or maintained by the individual's employer should only complete Part I 
and Part IV, Items 34-43 of the FBAR. Part IV, Items 34-43 should only 
be completed one time with information about the individual's employer. 

For Items 15.23, see Part II. 

Items 34-42. Provide the name, address, and identifying number of the 
owner of the foreign financial account for which the individual has 
signature authority over but no financial interest in the account. If there 
is more than one owner of the account for which the individual has 
signature authority, provide the information in Items 34-42 for the 
principal joint owner (excluding the filer). If account information is 
completed for more than one account of the same owner, identify the 
owner only once and write "Same Owner" in Item 34 for the succeeding 
accounts with the same owner. 

Item 43. Enter tiler's title for the position that provides signature 
authority (e.g., treasurer). 

Part V — Information an Financial Account(s) Where 
Corporate Filer Is Filing a Consolidated Report 

Enter information in the applicable parts of the form only. Number the 
pages used, and mail only those pages. If there is not enough space to 
provide all account information, copy and complete additional pages of 
the required Part as necessary. Co not use any attachments unless 
otherwise specified in the instructions. 

Who Can File a Consolidated FBAR. An entity that is a United States 
person that owns directly or indirectly a greater than 50 percent interest 
in another entity that is required to file an FEAR is permitted to file a 
consolidated FBAR on behalf of hself and such other entity. Check box 
"d" in Part I, !tern 2 and complete Part V. If filing a consolidated FBAR 
and reporting 25 or more foreign financial accounts, complete only 
Items 34-42 for each entity included in the consolidated FEAR. 

For Items 15-23, see Part 11. 

Items 34-42. Provide the name, United States taxpayer identification 
number, and address of the owner of the foreign financial account as 
shown on the books of the financial institution, If account information is 
completed for more than one account of the same owner, identify the 
owner only once and write "Same Owner" in Item 34 for the succeeding 
accounts of the same owner. 

Signatures 

Items 44-46. The FBAR must be signed by the filer named in Part I. If 
the FEAR is being filed on behalf of a partnership, corporation, limited 
liability company, trust, estate, or other entity, it must be signed by an 
authorized individual. Enter the authorized individual's title in Item 45. 

An individual must leave "Filer's Title" blank, unless the individual is 
filing an FEAR due to the individual's signature authority. If an individual 
is filing because the individual has signature authority over a foreign 
financial account, the individual should enter the title upon which his or 
her authority is based in Item 45. 

A spouse included as a joint owner, who does not file a separate 
FBAR in accordance with the instructions in Part III, must also sign the 
FBAR (in Item 44) for the jointly owned accounts. See the instructions 
for Part III. 

Penalties 

A person who is required to file an FBAR and fails to properly file may 
be subject to a civil penalty not to exceed $10,000. If there is reasonable 
cause for the failure and the balance in the account is properly reported, 
no penalty will be imposed. A person who willfully falls to report an 
account or account identifying information may be subject to a civil 
monetary penalty equal to the greater of $100,000 or 50 percent of the 
balance in the account at the time of the violation. See 31 U.S.C. section 
5321(a)(5). Willful violations may also be subject to criminal penalties 
under 31 U.S.C. section 5322(a), 31 U.S.C. section 5322(b), or 18 U.S.C. 
section 1001. 
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Appendix B 

31 U.S. Code § 5314. Records and reports on foreign financial agency transactions 

(a)Considering the need to avoid impeding or controlling the export or import of monetary 
instruments and the need to avoid burdening unreasonably a person making a transaction with a 
foreign financial agency, the Secretary of the Treasury shall require a resident or citizen of the 
United States or a person in, and doing business in, the United States, to keep records, file 
reports, or keep records and file reports, when the resident, citizen, or person makes a transaction 
or maintains a relation for any person with a foreign financial agency. The records and reports 
shall contain the following information in the way and to the extent the Secretary prescribes: 
(1)the identity and address of participants in a transaction or relationship. 
(2)the legal capacity in which a participant is acting. 
(3)the identity of real parties in interest. 
(4)a description of the transaction. 
(b)The Secretary may prescribe—
(1)a reasonable classification of persons subject to or exempt from a requirement under this 
section or a regulation under this section; 
(2)a foreign country to which a requirement or a regulation under this section applies if the 
Secretary decides applying the requirement or regulation to all foreign countries is unnecessary 
or undesirable; 
(3)the magnitude of transactions subject to a requirement or a regulation under this section; 
(4)the kind of transaction subject to or exempt from a requirement or a regulation under this 
section; and 
(5)other matters the Secretary considers necessary to carry out this section or a regulation under 
this section. 
(c)A person shall be required to disclose a record required to be kept under this section or under 
a regulation under this section only as required by law. 

31 U.S. Code § 5321. Civil penalties 
(a) 
(5)Foreign financial agency transaction violation.—
(A)Penalty authorized.—
The Secretary of the Treasury may impose a civil money penalty on any person who violates, or 
causes any violation of, any provision of section 5314. 
(B)Amount of penalty.—
(i)In general.—
Except as provided in subparagraph (C) [willful violations], the amount of any civil penalty 
imposed under subparagraph (A) shall not exceed $10,000. 
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31 U.S. Code § 5314. Records and reports on foreign financial agency transactions

(a)Considering the need to avoid impeding or controlling the export or import of monetary 
instruments and the need to avoid burdening unreasonably a person making a transaction with a 
foreign financial agency, the Secretary of the Treasury shall require a resident or citizen of the 
United States or a person in, and doing business in, the United States, to keep records, file 
reports, or keep records and file reports, when the resident, citizen, or person makes a transaction 
or maintains a relation for any person with a foreign financial agency. The records and reports 
shall contain the following information in the way and to the extent the Secretary prescribes:
(1)the identity and address of participants in a transaction or relationship.
(2)the legal capacity in which a participant is acting.
(3)the identity of real parties in interest.
(4)a description of the transaction.
(b)The Secretary may prescribe—
(1)a reasonable classification of persons subject to or exempt from a requirement under this 
section or a regulation under this section;
(2)a foreign country to which a requirement or a regulation under this section applies if the 
Secretary decides applying the requirement or regulation to all foreign countries is unnecessary 
or undesirable;
(3)the magnitude of transactions subject to a requirement or a regulation under this section;
(4)the kind of transaction subject to or exempt from a requirement or a regulation under this 
section; and
(5)other matters the Secretary considers necessary to carry out this section or a regulation under 
this section.
(c)A person shall be required to disclose a record required to be kept under this section or under 
a regulation under this section only as required by law.

31 U.S. Code § 5321. Civil penalties
(a)
(5)Foreign financial agency transaction violation.—
(A)Penalty authorized.—
The Secretary of the Treasury may impose a civil money penalty on any person who violates, or 
causes any violation of, any provision of section 5314.
(B)Amount of penalty.—
(i)In general.—
Except as provided in subparagraph (C) [willful violations], the amount of any civil penalty 
imposed under subparagraph (A) shall not exceed $10,000.
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(ii)Reasonable cause exception.—No penalty shall be imposed under subparagraph (A) with 
respect to any violation if—
(I)such violation was due to reasonable cause, and 
(II)the amount of the transaction or the balance in the account at the time of the transaction was 
properly reported. 
(C)Willful violations.—In the case of any person willfully violating, or willfully causing any 
violation of, any provision of section 5314—
(i)the maximum penalty under subparagraph (B)(i) shall be increased to the greater of—
(1)$100,000, or 
(11)50 percent of the amount determined under subparagraph (1)), and 
(ii)subparagraph (B)(ii) shall not apply. 
(D)Amount.—The amount determined under this subparagraph is—
(i)in the case of a violation involving a transaction, the amount of the transaction, or 
(ii)in the case of a violation involving a failure to report the existence of an account or any 
identifying information required to be provided with respect to an account, the balance in the 
account at the time of the violation. 

31 CFR § 1010.306 - Filing of reports. 

(c) Reports required to be filed by § 1010.350 shall be filed with FinCEN on or before June 30 of 
each calendar year with respect to foreign financial accounts exceeding $10,000 maintained 
during the previous calendar year. 
(d) Reports required by § 1010.311, § 1010.313, § 1010.340, § 1010.350, § 1020.315, § 
1021.311 or § 1021.313 of this chapter shall be filed on forms prescribed by the Secretary. All 
information called for in such forms shall be furnished. 
(e) Forms to be used in making the reports required by § 1010.311, § 1010.313, § 1010.350, § 
1020.315, § 1021.311 or § 1021.313 of this chapter may be obtained from BSA E-Filing System. 
Forms to be used in making the reports required by § 1010.340 may be obtained from the U.S. 
Customs and Border Protection or FinCEN. 

31 CFR § 1010.350 - Reports of foreign financial accounts. 

(a) In general. Each United States person having a financial interest in, or signature or other 
authority over, a bank, securities, or other financial account in a foreign country shall report such 
relationship to the Commissioner of Internal Revenue for each year in which such relationship 
exists and shall provide such information as shall be specified in a reporting form prescribed 
under 31 U.S.C. 5314 to be filed by such persons. The form prescribed under section 5314 is the 
Report of Foreign Bank and Financial Accounts (TD-F 90-22.1), or any successor form. See 
paragraphs (g)(1) and (g)(2) of this section for a special rule for persons with a financial interest 
in 25 or more accounts, or signature or other authority over 25 or more accounts. 

(ii)Reasonable cause exception.—No penalty shall be imposed under subparagraph (A) with 
respect to any violation if—
(I)such violation was due to reasonable cause, and
(II)the amount of the transaction or the balance in the account at the time of the transaction was 
properly reported.
(C)Willful violations.—In the case of any person willfully violating, or willfully causing any 
violation of, any provision of section 5314—
(i)the maximum penalty under subparagraph (B)(i) shall be increased to the greater of—
(I)$100,000, or
(II)50 percent of the amount determined under subparagraph (D), and
(ii)subparagraph (B)(ii) shall not apply.
(D)Amount.—The amount determined under this subparagraph is—
(i)in the case of a violation involving a transaction, the amount of the transaction, or
(ii)in the case of a violation involving a failure to report the existence of an account or any 
identifying information required to be provided with respect to an account, the balance in the 
account at the time of the violation.

31 CFR § 1010.306 - Filing of reports.

(c) Reports required to be filed by § 1010.350 shall be filed with FinCEN on or before June 30 of 
each calendar year with respect to foreign financial accounts exceeding $10,000 maintained 
during the previous calendar year.
(d) Reports required by § 1010.311, § 1010.313, § 1010.340, § 1010.350, § 1020.315, § 
1021.311 or § 1021.313 of this chapter shall be filed on forms prescribed by the Secretary. All 
information called for in such forms shall be furnished.
(e) Forms to be used in making the reports required by § 1010.311, § 1010.313, § 1010.350, § 
1020.315, § 1021.311 or § 1021.313 of this chapter may be obtained from BSA E-Filing System. 
Forms to be used in making the reports required by § 1010.340 may be obtained from the U.S. 
Customs and Border Protection or FinCEN.

31 CFR § 1010.350 - Reports of foreign financial accounts.

(a) In general. Each United States person having a financial interest in, or signature or other 
authority over, a bank, securities, or other financial account in a foreign country shall report such 
relationship to the Commissioner of Internal Revenue for each year in which such relationship 
exists and shall provide such information as shall be specified in a reporting form prescribed 
under 31 U.S.C. 5314 to be filed by such persons. The form prescribed under section 5314 is the 
Report of Foreign Bank and Financial Accounts (TD-F 90-22.1), or any successor form. See 
paragraphs (g)(1) and (g)(2) of this section for a special rule for persons with a financial interest 
in 25 or more accounts, or signature or other authority over 25 or more accounts.
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BRIEF OF AMERICAN COLLEGE OF TAX COUNSEL 

AS AMICUS CURIAE IN SUPPORT OF APPELLANT 
 

 The American College of Tax Counsel (the “College”) respectfully submits 

this brief as amicus curiae in support of appellant Jane Boyd.  Jane Boyd and the 

government have consented to the filing of this brief.1 

IDENTITY AND STATEMENT OF INTEREST 
 

 The American College of Tax Counsel is a nonprofit professional 

association of tax lawyers in private practice, in law school teaching positions, and 

in government, who are recognized for their excellence in tax practice and for their 

substantial contributions and commitment to the profession.  The purposes of the 

College are: 

 To foster and recognize the excellence of its members and to elevate 

standards in the practice of the profession of tax law; 

 To stimulate development of skills and knowledge through participation in 

continuing legal education programs and seminars; 

 
1 Pursuant to Fed. R. App. P. 29, counsel for amicus curiae states that no counsel 
for a party authored this brief in whole or in part, no party or counsel for a party 
made a monetary contribution intended to fund the preparation or submission of 
this brief, and no person other than amicus curiae, its members, or its counsel 
made a monetary contribution to its preparation or submission.  All parties have 
consented to the filing of this brief. 
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 To provide additional mechanisms for input by tax professionals in 

development of tax laws and policy; and 

 To facilitate discussion and examination of tax policy issues. 

The College is composed of approximately 700 Fellows recognized for their 

outstanding reputations and contributions to the field of tax law, and is governed 

by a Board of Regents consisting of one Regent from each federal judicial circuit, two 

Regents at large, the Officers of the College, and the last retiring President of the 

College.  

The College has recently filed briefs with the U.S. Supreme Court in North 

Carolina Department of Revenue v. Kimberley Rice Kaestner 1992 Family Trust, 

__ U.S. __, 139 S. Ct. 2213 (2019), and Marinello v. United States, __ U.S. ___, 

138 S. Ct. 1101 (2018).  This amicus brief is submitted by the College’s Board of 

Regents and does not necessarily reflect the views of all members of the College, 

including those who are government employees. 

Effective tax enforcement requires clear, unambiguous, and reasonable 

interpretations of penalty statutes, so that similarly situated taxpayers across the 

country know the standard they are required to meet, and the consequences for 

failing to meet those standards.  The College submits this amicus brief because it is 

deeply concerned that the lower court’s broad reading of the non-willful penalty 

provision under the Bank Secrecy Act is contrary to Congressional intent and 
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results in an unwarranted and unreasonable application of sanctions for the non-

willful failure to timely and accurately report an interest in foreign bank accounts. 

SUMMARY OF ARGUMENT 
 

 This case presents a novel question that affects U.S. persons who have an 

interest in or authority over foreign bank and financial accounts:  whether one 

$10,000 civil penalty applies to an accountholder’s non-willful failure to timely 

file an accurate annual Report of Foreign Bank and Financial Accounts (“FBAR”),  

or, as the government asserts and the District Court held, the $10,000 penalty 

applies to each and every foreign account that is not reported on that single FBAR. 

District Court Docket Sheet Entry (“Docket”) No. 48, pp. 7, 9.2 

 The District Court erred. The applicable statute and regulations, as set forth 

below, are unambiguous and clearly require only one FBAR each year, and clearly 

impose only one non-willful penalty up to $10,000 for the failure to timely file an 

accurate report no matter how many foreign accounts are or should have been 

reflected on the report.  In fact, the statutory language that imposes the non-willful 

FBAR penalty does not even use the word “account.”  Even assuming for the sake 

of argument that the statutory language is ambiguous, established rules of statutory 

 
2  See also United States v. Gardner, 2019 WL 1767120 at *3 (C.D. Cal. April 4, 
2019) (“The IRS is authorized to assess an FBAR penalty not exceeding $10,000 
for each foreign account defendant failed to disclose.”). 
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construction and the rule of lenity dictate that only one civil penalty up to 

$10,000 applies when an accountholder fails to timely file an accurate FBAR due 

to non-willful conduct.  Finally, the District Court’s holding will result in 

inequitable and disparate treatment for similarly situated accountholders who 

engage in comparable non-willful violations of the FBAR reporting requirements. 

ARGUMENT 
 

I. THE PLAIN LANGUAGE OF THE APPLICABLE STATUTES 
AND REGULATIONS DEMONSTRATE THAT ONLY ONE  
NON-WILLFUL CIVIL PENALTY MAY BE IMPOSED FOR 
FAILURE TO TIMELY FILE AN ACCURATE FBAR. 

 
A. The Statutes and Regulations 

 The requirement to report interests in foreign bank accounts arises under the 

Bank Secrecy Act of 1970, Pub. L. 91-508, 84 Stat. 1114 and amendments (31 

U.S.C. § 5311, et seq.).3 The Secretary of the Treasury is required to promulgate 

regulations that impose reporting requirements on a U.S. person who maintains 

foreign financial and bank accounts: 

Considering the need . . . to avoid burdening unreasonably a person 
making a transaction with a foreign financial agency, the Secretary of 
the Treasury shall require a resident or citizen of the United States or 

 
3 The FBAR statutes are not part of the Internal Revenue Code but were enacted 
under Title 31 of the United States Code.  However, in 2003, the Secretary of the 
Treasury delegated FBAR civil enforcement authority to the IRS. See 31 C.F.R. 
§ 103.56(g) (April 14, 2010); 31 C.F.R. § 1010.810(g) (March 1, 2011).  These 
regulations were reorganized in 2011. See 31 C.F.R. §§ 1010.350(a), 1010.306(c).  
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a person in, and doing business in, the United States, to keep records, 
file reports, or keep records and file reports, when the resident, 
citizen, or person . . . maintains a relation . . . with a foreign financial 
agency.  

 
31 U.S.C. § 5314(a) (emphases added).  To this end, the regulations provide, 

in relevant part: 

 
Each United States person having a financial interest in, or signature 
or other authority over, a bank, securities, or other financial account in 
a foreign country shall report such relationship to the Commissioner 
of Internal Revenue for each year in which such relationship exists 
and shall provide such information as shall be specified in a reporting 
form prescribed under 31 U.S.C. 5314 to be filed by such persons. The 
form prescribed under section 5314 is the Report of Foreign Bank and 
Financial Accounts (TD-F 90-22.1), or any successor form. 

 
31 C.F.R. § 1010.350(a) (emphases added).4 
 
 Under 31 C.F.R. § 1010.306(c), one annual report is required by 31 C.F.R. 

§ 1010.350(a), and it must be filed “with respect to foreign financial accounts 

exceeding $10,000 maintained during the previous calendar year.”  Reports 

required by 31 C.F.R. § 1010.350 must be filed on a form prescribed the Secretary 

of the Treasury. 31 C.F.R. § 1010.306(d).  For the calendar year 2010, the year at 

 
4 While this regulation refers to an account in the singular, the Dictionary Act, 
1 U.S.C. § 1, provides that “unless the context indicates otherwise,” “words 
importing the singular include and apply to several persons, parties, or things.”  
In the FBAR context, where multiple accounts are reported on one form, “account” 
and “relationship” include “accounts” and “relationships.” 
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issue in this case, Ms. Boyd was required to file an FBAR – Form TD F 90-22.1 – 

by June 30 of the year following the year in which the foreign accounts were held.5   

 A civil penalty for failure to timely file an accurate FBAR may be imposed 

pursuant to 31 U.S.C. § 5321(a)(5), which provides: 

(A) Penalty authorized.— 

The Secretary of the Treasury may impose a civil money penalty 
on any person who violates, or causes any violation of, any 
provision of section 5314. 

 
 The civil penalty for a non-willful violation of the reporting requirements is 

set forth at 31 U.S.C. § 5321(a)(5)(B), which provides: 

(B) Amount of penalty.— 
(i) In general.— 
Except as provided in subparagraph (C) [which applies to 
willful violations], the amount of any civil penalty imposed 
under subparagraph (A) shall not exceed $10,000. 
 

(Emphasis added).  This provision does not mention the word “account.” 

 The civil penalty for willful violation of the reporting requirements is set 

forth at 31 U.S.C. §§ 5321(a)(5)(C) & (D), which provide: 

(C) Willful violations.—In the case of any person willfully violating, 
or willfully causing any violation of, any provision of section 5314— 

(i) the maximum penalty under subparagraph (B)(i) shall be 
increased to the greater of— 

(I) $100,000, or 

 
5 Since 2013, foreign accounts are reported on Financial Crimes Enforcement 
Network (“FinCEN”) Form 114 and filed by April 15. 31 C.F.R. § 1010.306(c).  
FinCEN is a bureau within the Department of the Treasury. 
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(II) 50 percent of the amount determined under subparagraph 
(D). 

 
(D) Amount.—The amount determined under this subparagraph is— 

*       *       * 
(ii) in the case of a violation involving a failure to report the 
existence of an account or any identifying information required to 
be provided with respect to an account, the balance in the account 
at the time of the violation. 

 
(Emphases added).  In contrast to the non-willful penalty provision, the willful 

provision ties the amount of the civil penalty to the balance in the foreign accounts. 

 An accountholder is relieved of all civil liability if he or she can show 

reasonable cause for failure to file an FBAR: 

(ii) Reasonable cause exception.— 
No penalty shall be imposed under subparagraph (A) with respect to 
any violation if— 

(I) such violation was due to reasonable cause, and 
(II) the amount of the transaction or the balance in the account at 
the time of the transaction was properly reported. 

 
31 U.S.C. § 5321(a)(5)(B)(ii) (emphasis added).6  Again, unlike the non-willful 

penalty provision, the reasonable cause exception specifically references “the 

account.” 

 
6 The IRS recognizes that the reasonable cause exception applies to the failure to 
file FBARs, even though 31 U.S.C. § 5321(a)(5)(B)(ii) refers, ambiguously, to a 
“transaction.”  The Internal Revenue Manual (“IRM”) 4.26.16.4.11(4) (11-06-
2015), Delinquent FBAR Filing Procedures, states: “No penalty will be asserted if 
the IRS determines that the failure to timely file an FBAR was not willful and was 
due to reasonable cause.” See n.9, post.  Courts have supported this view. See 
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 Finally, the Bank Secrecy Act imposes criminal sanctions for willful 

violations of the Act’s reporting requirements, including willful failure to timely 

file an accurate FBAR: 

A person willfully violating this subchapter or a regulation prescribed 
or order issued under this subchapter . . . shall be fined not more than 
$250,000, or imprisoned for not more than five years, or both. 
 

31 U.S.C. § 5322(a). 

B. Discussion 

 Under the aforementioned statutory regime and regulations, the holder of 

foreign accounts with an aggregate value of $10,000 or more at any time in a year 

is required to file an annual FBAR reporting the names of the financial institutions 

at which the accounts are held, the addresses of those institutions, the account 

numbers, and the account balances. See 31 C.F.R. §1010.350(a); Form TD F 90-

22.1, Instructions.  The requirement to file an FBAR is not related to the number of 

reportable foreign accounts in a given year; instead, the aggregate value of the 

reportable foreign accounts – $10,000 or more – triggers the requirement to file an 

FBAR.  The FBAR requires that all reportable accounts are included on one annual 

form; a separate FBAR is not filed for each account. 

 
Jarnagin v. United States, 134 Fed. Cl. 368, 370 (2017); United States v. Ott, 2019 
WL 3714491, at *2 (E.D. Mich. Aug. 7, 2019); see also Moore v. United States, 
2015 WL 1510007, at *4 (W.D. Wash. April 1, 2015). 
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 The statutes governing penalties for failure to timely file accurate FBARs, 

31 U.S.C. §§ 5321 and 5322, provide for three very different penalties: (1) a non-

willful civil penalty that imposes a single $10,000 penalty for failure to timely file 

an accurate FBAR (and is not based on the number of accounts or balances in 

accounts), 31 U.S.C. § 5321(a)(5)(B)(i); (2) a civil penalty for willful failure to 

timely file an accurate FBAR (based on the balance in the foreign account(s) that 

should have been reported on the FBAR, not on the number of accounts), 31 

U.S.C. §§ 5321(a)(5)(C) & (D); and (3) a penalty for criminal violations of the 

reporting requirements, 31 U.S.C. § 5322.  To the extent an accountholder engaged 

in non-willful conduct and can establish reasonable cause for the violation at issue, 

no penalty will be imposed. 31 U.S.C. § 5321(a)(5)(B)(ii). 

“Congress is presumed to act intentionally and purposely when it includes 

language in one section but omits it in another.”  Fortney v. United States, 59 F.3d 

117, 120 (9th Cir. 1995) (applying this presumption to the Internal Revenue Code). 

See also Republic of Sudan v. Harrison, __ U.S. __, 139 S.Ct. 1048, 1058 (2019) 

(“Congress generally acts intentionally when it uses particular language in one 

section of a statute but omits it in another”); BFP v. Resolution Trust Corp., 

511 U.S. 531, 537 (1994) (same).  Therefore, Congress is presumed to have 

intentionally omitted any reference to an account in the non-willful FBAR penalty 
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provision, and to have purposefully included a reference to an account in the 

reasonable cause exception, and in the willful penalty provisions. 

The history of the BSA lends further support to the position that the non-

willful penalty applies per report, not per account.  Initially, the BSA did not even 

sanction non-willful violations of the FBAR reporting requirements.  When 

Congress added the non-willful penalty in 2004, see American Jobs Creation Act 

of 2004, Pub. L. No. 108-357 § 821(a), 118 Stat. 1586, rather than simply using the 

willful penalty provision as a starting point, Congress enacted indisputably distinct 

language – language that does not base the non-willful penalty on the number of or 

balance in the unreported accounts. 

Moreover, in drafting the non-willful penalty provision, Congress expressly 

distinguished the willful penalty provision: “Except as provided in subparagraph 

(C), the amount of any civil penalty imposed under subparagraph (A) shall not 

exceed $10,000.” 31 U.S.C. § 5321(a)(5)(B)(i); see also M. Kummer & S. Mezei, 

The Non-Willful FBAR Per-Account/Per-Form Issue Deserves Closer Scrutiny, 

Tax Notes Federal (July 14, 2019).  In short, where the conduct is non-willful, the 

number of unreported accounts or balances in those accounts are irrelevant. See 

United States v. Shinday, 2018 WL 6330424, at *2 (C.D. Ca. Dec. 3, 2018) (non-

willful FBAR penalties of $10,000 assessed for each year); Moore v. United States, 

2015 WL 1510007 (W.D. Wa. April 1, 2015) (referring to a non-willful penalty of 
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$40,000 for four years as “the Maximum Penalty”).  The Internal Revenue Service 

(“IRS”) acknowledged this point in its Fact Sheet, Offshore Income and Filing 

Information for Taxpayers with Offshore Accounts, FS-2014-7 (June 2014): “For 

the FBAR, the penalty may be up to $10,000 if the failure to file is non-willful.” 

(Emphasis added). 

 In addition, while the reasonable cause exception set forth at 31 U.S.C. 

§ 5321(a)(5)(B)(ii) requires that “the amount of the transaction or the balance in 

the account at the time of the transaction was properly reported,” this does not 

suggest that the non-willful penalty should be imposed on a per-account basis. 

Instead, the exception requires that anyone seeking to avoid the single $10,000 

non-willful penalty for failure to timely file an accurate FBAR must show that he 

or she has reasonable cause for failing to report each and every account. 

The District Court conflated the reasonable cause exception with the 

statutory penalty provisions, relying on the exception’s reference to an “account” 

rather than “accounts,” to support its holding that the non-willful penalty is per 

account, rather than per violation of the requirement to timely and accurately file 

the FBAR (despite the fact that the non-willful penalty provision does not mention 

the word “account”). Docket No. 48, at 10.  To the extent the District Court hangs 

its hat on the distinction between “account” and “accounts,” its reasoning must fail 

Case: 19-55585, 11/15/2019, ID: 11501182, DktEntry: 22, Page 17 of 29



 

12 
 

in light of 1 U.S.C. § 1, which provides that when a statute is unclear as to whether 

the singular or plural applies, the singular shall include the plural. See n. 4, ante.  

 The District Court’s reasoning is also in conflict with a 2002 report that the 

Secretary of the Treasury filed with Congress, discussing the criminal penalty for 

failure to file an FBAR: “Under 31 U.S.C. [§] 5322, criminal violations of [31 

U.S.C.] § 5314 are punishable by a fine of not more than $250,000 or 5 years in 

prison or both.  Where the failure to file an FBAR is part of a pattern of illegal 

activity, the fine is up to $500,000 and up to 10 years in prison, or both.”7  It 

cannot be that the non-willful civil penalty is based on each unreported account 

when the criminal penalty is based on a single report. 

II. THE RULE OF LENITY REQUIRES THAT ANY AMBIGUITY BE 
RESOLVED IN APPELLANT’S FAVOR. 

 
As demonstrated, the statutory FBAR penalty provisions are unambiguous 

in providing for a single $10,000 penalty for non-willful failure to timely file an 

accurate FBAR, regardless of the number of accounts.  Even assuming, for the 

sake of argument, that the statutes and regulations are ambiguous, the District 

Court should be reversed under the rule of lenity.  

 
7 A Report to Congress in Accordance with § 361(b) of the Uniting and 
Strengthening America by Providing Appropriate Tools Required to Intercept and 
Obstruct Terrorism Act of 2001 (USA Patriot Act), at *7 (emphasis added). 
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“[T]he rule of lenity . . . applies if, after considering text, structure, history, 

and purpose, there remains a grievous ambiguity or uncertainty in the statute, such 

that the Court must simply guess as to what Congress intended.” Barber v. 

Thomas, 560 U.S. 474, 488 (2010).  The Supreme Court has held that the rule of 

lenity applies to ambiguities in the BSA. Ratzlaf v. United States, 510 U.S. 135, 

148 (1994) (criminal prosecution for structuring to avoid currency reporting). 

In Mohamed v. Commissioner, T.C. Memo. 2013-255, the U.S. Tax Court 

noted that, under the rule of lenity, “[a]mbiguity in a statute defining a crime or 

imposing a penalty should be resolved in the defendant’s favor.” Id. at *25 

(emphasis added).  The court further explained that while the rule of lenity is not 

always applicable to tax laws, the rule does apply when laws, like the FBAR 

statutes, which are analogous to tax laws, impose a monetary penalty. Id. at *26.   

Finally, “[t]he rule of lenity has not been limited to criminal statutes, 

particularly when the civil sanctions in question are punitive in character.” Leslie 

Salt Co. v. United States, 55 F.3d 1388, 1398 (9th Cir. 1995); see also Joffe v. 

Google, 746 F.3d 920 (9th Cir. 2013) (“Although this is a civil suit, the Wiretap 

Act also carries criminal penalties so Google’s reliance on the rule of lenity is not 

unfounded”).  In Johnson v. United States, __ U.S. __, 135 S.Ct. 2551 (2015), 

Justice Thomas, concurring, stated: 

By “penal,” I mean laws “authoriz[ing] criminal punishment” as well 
as those “authorizing fines . . . that are enforced through civil rather 
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than criminal process.”  Cf. C. Nelson, Statutory Interpretation 108 
(2011) (discussing definition of “penal” for purposes of rule of lenity). 
. . . . [A] law imposing a monetary exaction as a punishment for 
noncompliance with a regulatory mandate is penal. 

 
Id. at 2577, n. 1 (emphases added); see also J.L. Cummings, Jr., The Supreme 

Court’s Federal Tax Jurisprudence, § 11.B (ABA, 2d ed. 2016) (“[S]trict 

construction akin to the rule of lenity does apply to taxes that are penal such as . . . 

estimated tax penalties.”) 

Here, the District Court suggests that the non-willful FBAR penalty 

provision is “somewhat unclear as to whether the $10,000 negligence penalty 

applies per year or per account,” Docket No. 48, p. 7 (emphasis added), and that 

authorities “support . . . the argument that a rule of lenity should apply here.” Id. at 

p. 8.  The court cited Bradley v. United States, 817 F.2d 1400, 1402-03 (9th Cir. 

1987), in which this Court observed that “tax provision[s] which impose[] a 

penalty [are] to be construed strictly; a penalty cannot be assessed unless the words 

of the provision plainly impose it.” Docket No. 48, p. 8.  Nevertheless, the District 

Court refused to apply the rule of lenity: “In light of the prominence of 

‘transactions’ and ‘accounts’ in the language of section 5321 [as a whole], the 

Court determines that the statute contemplates that the relationship with each 

foreign financial account constitutes the non-willful FBAR violation.” Id. 
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While 31 C.F.R. § 1010.350 provides that every person who has control over 

a foreign account shall report “such relationship” annually, this does not mean that 

the civil penalties are calculated based on each unreported “relationship.”  As 

noted, the core of 31 U.S.C. § 5314 and 31 C.F.R. § 1010.350 is the filing of a 

single annual report – the FBAR – that requires accountholders to report a variety 

of information with respect to each account.  The government would not take the 

position that a single foot fault, such as the inadvertent failure to include the 

correct account number or proper address of the financial institution, would result 

in a separate non-willful penalty.  Instead, the penalty is specifically tied to the 

violation of the filing obligation under 31 U.S.C. § 5314. 

It is clear from the statutory language that the harm Congress sought to 

address is the failure to timely file an accurate FBAR and the penalty provisions 

were not intended to inflict a greater penalty on those who violate the reporting 

requirement through negligence, inadvertence, or mistake than on those who 

willfully seek to avoid the reporting obligations.  Yet, if the District Court’s 

decision is affirmed, an accountholder who willfully violates 31 U.S.C. § 5314 

could face lower penalties than an accountholder who commits a non-willful 

violation.   

For example, consider an accountholder who maintains $1,000,000 in a 

foreign account during the calendar year and fails to file a timely, accurate FBAR.  
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Prior to the deadline to file the FBAR, the accountholder closes the account and, as 

a result, on the date of violation (the filing deadline), the maximum balance in the 

account is zero and the maximum willful penalty is therefore $100,000 pursuant to  

31 U.S.C. § 5321(a)(5)(C)(i)(I), adjusted for inflation.  Compare this to a non-

willful actor who has a reportable interest in 20 foreign accounts, with an 

aggregate high balance during the calendar year of $50,000.  Under the 

government’s reasoning, the non-willful actor faces aggregate penalties up to 

$200,000 under 31 U.S.C. § 5321(a)(5)(B)(i).  This simply cannot be what 

Congress intended. 

The District Court’s decision also results in disparity among accountholders 

engaged in non-willful conduct.  To illustrate, someone who, through non-willful 

conduct, fails to report one foreign account with a balance of $1,000,000 would be 

subject to a single non-willful penalty of up to $10,000, while someone who 

engages in the same non-willful conduct but with respect to a dozen foreign 

accounts with balances less than $1,000 each would be subject to multiple non-

willful penalties up to an aggregate of $120,000.  There is simply no merit in this 

approach. 

For that matter, if an accountholder has a reportable interest in 25 or more 

foreign financial accounts, she need only fill in the number of accounts on her 

FBAR and is not required to list detailed information about those accounts. See 31 
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C.F.R. §§ 1010.350(g)(1) & (2); TD F 90-22.1 (Instructions, Part II, Item 15 & 

Part IV); FinCEN Form 114 (Instructions Item 14).  Consequently, if she non-

willfully fails to timely file an accurate FBAR, she faces a single $10,000 penalty, 

despite the existence of more than two dozen unreported accounts.  All in all, 

under the government’s position and the District Court’s reasoning, a non-willful 

accountholder with 1 account or with more than 24 accounts would face a single 

$10,000 penalty, while a non-willful accountholder with 2 to 24 accounts would 

face a non-willful penalty up to $240,000.  Again, this defies logic. 

III. SECONDARY AUTHORITIES SUPPORT THE POSITION THAT 
THE MAXIMUM CIVIL PENALTY FOR NON-WILLFUL FAILURE 
TO TIMELY FILE AN ACCURATE FBAR IS $10,000. 

 
The FBAR instructions effective for calendar year 2010, and those in place 

today, provide: “A person who is required to file an FBAR and fails to properly file 

may be subject to a civil penalty not to exceed $10,000 per violation.” Form TD F 

90-22.1; FinCEN Form 114 “Instructions ‘Penalties.’” (Emphases added).  The 

term “violation” refers back to the requirement “to file an FBAR,” and not to 

individual accounts listed on the FBAR. Id.  This language – drafted by the 

Department of the Treasury – is in accord with 31 U.S.C. § 5321(a)(5) and 

confirms that the non-willful violation to which the $10,000 penalty applies is the 

failure to properly file “an FBAR,” not the failure to report each account that 

should have been listed on the FBAR. 
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 Further support is found in Financial Crimes Enforcement Network; 

Amendments to the Bank Secrecy Act Regulations – Reports of Foreign Financial 

Accounts, which provides in relevant part: 

A person who is required to file an FBAR and fails to properly file 
may be subject to a civil penalty not to exceed $10,000.  If there is 
reasonable cause for the failure and the balance in the account is 
properly reported, no penalty will be imposed.  A person who 
willfully fails to report an account . . . may be subject to a civil 
monetary penalty equal to the greater of $100,000 or 50 percent of the 
balance in the account at the time of the violation. 
 

75 FR 8844-01, 2010 WL 667290, at *8854 (Feb. 26, 2010).  This description 

comports with the statutory interpretation that failure to properly file an FBAR 

gives rise to a civil non-willful penalty not to exceed $10,000.  The plain meaning 

of “failure to properly file” the FBAR must include failure to report all accounts, 

but, without willfulness, this failure leads to a maximum penalty of $10,000. 

The 2011 IRS FBAR Reference Guide, https://www.irs.gov/pub/irs-

utl/irsfbarreferenceguide.pdf (last visited 11/13/2019) (“the Guide”), is to similar 

effect: a violation is the failure to file an FBAR.  The Guide includes a chart listing 

the amounts of civil penalties per year, with inflation adjustments (pp. 7-8),8 and 

that chart provides that a “Non-Willful Violation” may lead to a civil penalty of 

“[u]p to $12,459 for each negligent violation.” (Emphasis added).  For a “Willful . 

. . Failure to File FBAR or retain records of account,” the chart states that the civil 

 
8 Required by 28 U.S.C. § 2461, amended by Pub. L. 114-74 (2015). 
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penalty is “[u]p to the greater of $124,588, or 50 percent of the amount in the 

account at the time of the violation.” (Emphasis added). 

 Only the IRS, despite its 2011 Reference Guide, has taken the position 

that a non-willful penalty can be applied on a per account basis and, then, 

only in unusual cases: 

(1) After May 12, 2015, in most cases, examiners will recommend one 
penalty per open year, regardless of the number of unreported foreign 
accounts. The penalty for each year is limited to $10,000. Examiners 
should still use the mitigation guidelines and their discretion in each 
case to determine whether a lesser penalty amount is appropriate. 
 

*       *       * 
 

(3) For other cases, the facts and circumstances (considering the 
conduct of the person required to file and the aggregate balance of the 
unreported foreign financial accounts) may indicate that asserting a 
separate non-willful penalty for each unreported foreign financial 
account, and for each year, is warranted. . . . 
 

IRM9 4.26.16.6.4.1 (11-06-2015) (emphasis added).  While this internal guidance 

purportedly permits the application of the non-willful FBAR penalty to each 

unreported account, this approach simply is not supported by any statutory or 

regulatory authority. 

 
9 The IRM “govern[s] the internal affairs of the Internal Revenue Service.” United 
States v. Horne, 714 F.2d 206, 207 (1st Cir. 1983); United States v. Horowitz, 361 
F. Supp.3d 511, 515 (D. Md. 2019).  It is not binding on the IRS and may be used 
“on a limited basis, to provide guidance in interpreting terms in the regulations,” 
Horne, 714 F.2d at 207; Horowitz, 361 F. Supp.3d at 515. 
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 Furthermore, the IRS has limited authority with respect to FBAR penalties.  

Specifically, the Secretary of the Treasury delegated to the IRS only the authority 

to assess and collect civil FBAR penalties. Delegation Order 25-13; 31 C.F.R. 

§ 1010.810(g). The IRS is not authorized to issue regulations or interpretations of 

the penalty provisions.         

 Finally, a 2016 Committee Report prepared by the Staff of the Joint 

Committee on Taxation (“2016 Committee Report”),10 is more direct and in accord 

with the view that one civil penalty of up to $10,000 per year is allowed for a non-

willful violation of 31 U.S.C. § 5314: 

Willful failure to file an FBAR may be subject to penalties in amounts 
not to exceed the greater of $100,000 or 50 percent of the amount in 
the account at the time of the violation.  A non-willful, but negligent 
failure to file is subject to a penalty of $10,000 for each negligent 
violation.  The penalty may be waived if (1) there is reasonable cause 
for the failure to report and (2) the amount of the . . . balance in the 
account was properly reported. 

2016 Committee Report, p. 8 (Emphases added).   

In sum, there can be only one reasonable interpretation of the statutory 

FBAR penalty provisions – a non-willful failure to timely file an accurate 

FBAR exposes an accountholder to one civil penalty not to exceed $10,000.  

This interpretation is supported by the statutory language, the regulations, 

 
10 Joint Committee on Taxation, Description of the Chairman’s Mark of the 
“Taxpayer Protection Act of 2016” (JCX-30-16) (April 18, 2016). 
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the principles of statutory construction and, to the extent applicable, the rule 

of lenity, and the Treasury Department’s own administrative guidance. 

CONCLUSION 

 For the foregoing reasons, the College respectfully requests that the Court 

reverse the decision of the District Court and hold that a non-willful penalty for 

failure to file an FBAR is limited to $10,000 per FBAR. 

 
      Respectfully submitted, 
 
 
Dated: November 15, 2019   /s/ Caroline D. Ciraolo 
      CAROLINE D. CIRAOLO 
           Counsel of Record 
      CAROLINE RULE 
       
      Kostelanetz & Fink, LLP 
      601 New Jersey Avenue, N.W. 
      Suite 620 
      Washington, D.C. 20001 
      443-845-4898 – Telephone 
      cciraolo@kflaw.com 
     
      Counsel for Amicus Curiae 
      American College of Tax Counsel 
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