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UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

No. 16-1920 

SKY CABLE, LLC; ROBERT SAYLOR, 

Plaintiffs, 

and 

MASSANUTTEN RESORT, LC; GREAT EASTERN RESORT CORPORATION; 
GREAT EASTERN RESORT MANAGEMENT, INCORPORATED; MICHAEL 
SHIFFLETT, a/k/a Mike Shifflett; KIMBERLI COLEY, a/k/a Kimberly Coly; 
MOUNTAINSIDE VILLAS OWNERS ASSOCIATION, INC.; WOODSTONE 
TIME-SHARE OWNERS ASSOCIATION; SHENANDOAH VILLAS OWNERS 
ASSOCIATION; SUMMIT AT MASSANUTTEN OWNERS ASSOCIATION; 
REGAL VISTAS AT MASSANUTTEN OWNERS ASSOCIATION; EAGLE 
TRACE OWNERS ASSOCIATION, 

Defendants, 

and 

RANDY COLEY, a/k/a Randolph Powhatan Cooley, a/k/a Randy Coly, d/b/a East 
Coast Sales, d/b/a East Coast Cable, d/b/a Resort Cable, d/b/a Its Thundertime, LLC, 
d/b/a East Coast Sales, LLC, d/b/a South Raleigh Air, LLC, 

Defendant - Appellant, 

v. 

DIRECTV, INC., 

Defendant - Appellee. 

From the Desk of

Stuart Levine
sltax@taxation-business.com



No. 16-1943 

SKY CABLE, LLC; ROBERT SAYLOR, 

Plaintiffs, 

and 

MASSANUTTEN RESORT, LC; GREAT EASTERN RESORT CORPORATION; 
GREAT EASTERN RESORT MANAGEMENT, INCORPORATED; MICHAEL 
SHIFFLETT, a/k/a Mike Shifflett; KIMBERLI COLEY, a/k/a Kimberly Coly; 
MOUNTAINSIDE VILLAS OWNERS ASSOCIATION, INC.; WOODSTONE 
TIME-SHARE OWNERS ASSOCIATION; SHENANDOAH VILLAS OWNERS 
ASSOCIATION; SUMMIT AT MASSANUTTEN OWNERS ASSOCIATION; 
REGAL VISTAS AT MASSANUTTEN OWNERS ASSOCIATION; EAGLE 
TRACE OWNERS ASSOCIATION, 

Defendants, 

and 

RANDY COLEY, a/k/a Randolph Powhatan Cooley, a/k/a Randy Coly, d/b/a East 
Coast Sales, d/b/a East Coast Cable, d/b/a Resort Cable, d/b/a Its Thundertime, LLC, 
d/b/a East Coast Sales, LLC, d/b/a South Raleigh Air, LLC, 

Defendant - Appellant, 

v. 

DIRECTV, INCORPORATED, 

Defendant - Appellee. 
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No. 16-1946 

SKY CABLE, LLC; ROBERT SAYLOR, 

Plaintiffs, 

and 

RANDY COLEY, a/k/a Randolph Powhatan Cooley, a/k/a Randy Coly, d/b/a East 
Coast Sales, d/b/a East Coast Cable, d/b/a Resort Cable, d/b/a Its Thundertime, LLC, 
d/b/a East Coast Sales, LLC, d/b/a South Raleigh Air, LLC; MASSANUTTEN 
RESORT, LC; GREAT EASTERN RESORT CORPORATION; GREAT 
EASTERN RESORT MANAGEMENT, INCORPORATED; MICHAEL 
SHIFFLETT, a/k/a Mike Shifflett; KIMBERLI COLEY; MOUNTAINSIDE 
VILLAS OWNERS ASSOCIATION, INC.; WOODSTONE TIME-SHARE 
OWNERS ASSOCIATION; SHENANDOAH VILLAS OWNERS 
ASSOCIATION; SUMMIT AT MASSANUTTEN OWNERS ASSOCIATION; 
REGAL VISTAS AT MASSANUTTEN OWNERS ASSOCIATION; EAGLE 
TRACE OWNERS ASSOCIATION, 

Defendants, 

and 

ITS THUNDERTIME, LLC, 

Defendant - Appellant, 

v. 

DIRECTV, INCORPORATED, 

Defendant - Appellee. 

Application for Attorneys' Fees arising from the United States District Court for the 
Western District of Virginia, at Harrisonburg. Michael F. Urbanski, Chief District Judge. 
(5 :11—cv—00048-MFU) 

3 

From the Desk of

Stuart Levine
sltax@taxation-business.com



Submitted: October 29, 2021 Decided: January 10, 2022 

Before GREGORY, Chief Judge, and WYNN and HARRIS, Circuit Judges. 

Motion granted by published opinion. Judge Wynn wrote the opinion, in which Chief 
Judge Gregory and Judge Harris joined. 

Robert W. Shaw, SMITH, ANDERSON, BLOUNT, DORSETT, MITCHELL, & 
JERNIGAN, L.L.P., Raleigh, North Carolina; Patrick T. Jordan, GORDON & REES, LLP, 
Seattle, Washington, for Appellant Randy Coley. John W. Bryant, J.W. BRYAN LAW 
FIRM PLLC, Raleigh, North Carolina, for Appellant Its Thundertime, LLC. James J. 
O'Keeffe, IV, JOHNSON, ROSEN & O'KEEFE, LLC, Roanoke, Virginia, for Defendant 
Kimberli Coley. John H. Jamnback, YARMUTH WILSDON PLLC, Seattle, Washington, 
for Appellee. 
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WYNN, Circuit Judge: 

The Federal Communications Act allows for recovery of attorneys' fees for the 

prevailing party against the violator of the statute. Here, after the district court determined 

that Appellant Randy Coley d/b/a Its Thundertime, LLC violated the Federal 

Communications Act by misappropriating Appellee DIRECTV, Inc.'s satellite 

transmissions and selling them to his own customers,1 it awarded attorneys' fees to 

DIRECTV against Coley.2 But to recover the judgment and attorneys' fees in that matter, 

DIRECTV had to undertake extensive postjudgment litigation against Coley. DIRECTV 

now seeks additional attorneys' fees and costs to be assessed against Coley for amounts 

expended in postjudgment enforcement litigation. 

After examining the text of the Federal Communications Act and analogous case 

law, we grant DIRECTV's motion for an award of postjudgment attorneys' fees. 

I. 

This case began with a third-party complaint against Coley and DIRECTV alleging 

a scheme in which Coley fraudulently procured satellite television programming from 

DIRECTV, and then sold and distributed that programming to unwitting customers. In 

response to the complaint, DIRECTV filed an amended cross-complaint against Coley for, 

inter alia, violations of the Federal Communications Act ("the Act"). In relevant part, the 

Act prohibits a person receiving, transmitting, or assisting in transmitting any interstate 

1 We affirmed the district court's determination of liability for Randy Coley and his 
alter egos. See Sky Cable, LLC v. DIRECTV, Inc., 886 F.3d 375 (4th Cir. 2018). 

2 For the sake of clarity in this opinion, Appellee will be referred to as "DIRECTV" 
and Appellant will be referred to as "Coley" throughout. 
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communication by wire or radio from publishing the contents of the communication to 

persons in an unauthorized manner. 47 U.S.C. § 605(a). 

The district court granted summary judgment for DIRECTV against Coley and one 

of his companies pursuant to § 605(a). Sky Cable, LLC v. Coley, No. 5:11CV00048, 

2013 WL 3517337, at *1, 19-31 (W.D. Va. July 11, 2013). Later, the district court 

determined that Coley was liable for 2,393 violations of § 605(a) and entered judgment 

against him in the amount of $2,393,000. Sky Cable, LLC v. Coley, No. 5:11CV00048, 

2013 WL 5963027, at *1, 5-7 (W.D. Va. Nov. 7, 2013) (liability); Sky Cable, LLC v. Coley, 

No. 5:11CV00048, 2014 WL 279592, at *3, 5 (W.D. Va. Jan. 23, 2014) (judgment 

amount). The district court then granted $236,000 in attorneys' fees to DIRECTV. 

Sky Cable, LLC v. Coley, No. 5:11CV00048, 2014 WL 4407130, at *1, 13 

(W.D. Va. Sept. 8, 2014). 

Thereafter, Coley engaged in a series of actions to thwart DIRECTV's recovery of 

the judgment and attorneys' fees. For example, Coley failed to participate in postjudgment 

discovery, engaged in extensive dilatory litigation to prevent recovery against his shell 

companies, took contradictory stances about, among other things, his wife's involvement 

in his companies and her resultant liability, failed to comply with court orders, and 

committed fraudulent acts. After these maneuverings, the district court amended the 

damages award it had previously granted to DIRECTV against Coley to specify that it 

could be enforced against Coley and the related companies the court found were Coley's 

alter egos, with joint and several liability. See Sky Cable, LLC v. Coley, No. 5:11CV00048, 

2016 WL 3926492, at *1, 20 (W.D. Va. July 18, 2016), aff'd in part, appeal dismissed in 

6 

From the Desk of

Stuart Levine
sltax@taxation-business.com



part sub nom. Sky Cable, LLC v. DIRECTV, Inc., 886 F.3d 375 (4th Cir. 2018). The court 

later appointed a receiver to aid in the execution of the judgment. 

On appeal from that judgment, we affirmed the district court's reverse corporate veil 

piercing, and subsequently granted DIRECTV's request for costs. See Sky Cable, 

886 F.3d at 384-93; Order, Apr. 30, 2018, ECF No. 107.3 DIRECTV then filed a motion 

for recovery of attorneys' fees related to the appeal and all postjudgment enforcement 

proceedings. See DIRECTV's Appl. for Attys' Fees & Costs, Apr. 11, 2018, ECF No. 101. 

In response to the motion for postjudgment attorneys' fees against all related parties, Coley 

filed a suggestion of bankruptcy that resulted in an automatic stay of court proceedings. 

See Suggestion, Apr. 30, 2018, ECF No. 108; Coley's Resp. in Opp'n to DIRECTV's Appl. 

for Attys' Fees & Costs, May 8, 2018, ECF No. 114. In light of Coley's suggestion of 

bankruptcy, we denied without prejudice DIRECTV's motion for postjudgment attorneys' 

fees against Coley and his alter egos because such an award was precluded by the 

bankruptcy court's automatic stay. See Order at 6, July 16, 2018, ECF No. 118 

("[T]he filing of a petition in bankruptcy operates as a stay of (1) the continuation of a 

judicial proceeding against the debtor that was commenced before the commencement of 

the bankruptcy case, or to recover a claim against the debtor that arose before the 

commencement of the bankruptcy case, or (3) any act to obtain possession of property of 

the estate." (citing 11 U.S.C. § 362(a)(1), (3))). 

3 "ECF No. " refers to documents filed in this Court in this matter, Case No. 16-
1920. "Dkt. No. " refers to documents filed in the underlying matter, Sky Cable, LLC v. 
Coley, No. 5:11CV00048-MFU (W.D. Va.). 
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Afterwards, DIRECTV sought and obtained relief from the bankruptcy court's 

automatic stay in order to seek recovery from Coley. See Order Granting Mot. for Relief 

from Automatic Stay, In re Coley, No. 18-02154-5-JNC (Bankr. E.D.N.C. July 10, 2019), 

ECF No. 312. DIRECTV has now renewed its motion for postjudgment attorneys' fees. 

See DIRECTV's Renewed Appl. for Attys' Fees and Costs at 7—8, Aug. 2, 2019, 

ECF No. 120. DIRECTV requests a total of $57,295 in fees and $1,403.03 in costs not 

covered by this Court's prior order. See Renewed Appl. at 18, 20. 

II. 

The issue on appeal is whether the Federal Communications Act permits the award 

of attorneys' fees and costs for postjudgment enforcement litigation and collection. It is 

an issue of first impression before this Court. We start by examining the text of the Act and 

analogous case law before turning to the facts of this case. 

A. 

"[U]nder the default American rule that each party bears its own attorneys['] fees," 

a "prevailing party in a suit is not entitled to recover reasonable attorneys['] fees and costs 

from the losing party." Brat v. Personhuballah, 883 F.3d 475, 480, 484 (4th Cir. 2018) 

(citing Alyeska Pipeline Serv. Co. v. Wilderness Soc 'y, 421 U.S. 240, 247 (1975), which 

provides a history of this common-law rule). Congress, however, has altered this rule to 

include a statutory fee-shifting provision, providing that a court "shall direct the recovery 

of full costs, including awarding reasonable attorneys' fees to an aggrieved party who 

prevails" under § 605(a). 47 U.S.C. § 605(e)(3)(B)(iii) (emphases added). A prevailing 

party "is one [that] has been awarded some relief by the court." Goldstein v. Moatz, 
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445 F.3d 747, 751 (4th Cir. 2006) (quoting Buckhannon Bd. & Care Home, Inc. v. W. Va. 

Dep't of Health & Hum. Res., 532 U.S. 598, 603 (2001)). And the term "some relief' refers 

to relief that "create[s] the material alteration of the legal relationship of the parties 

necessary to permit an award of attorney[s'] fees," id. (quoting Buckhannon, 

532 U.S. at 604), by "modifying the defendant's behavior in a way that directly benefits 

the plaintiff," Gilbert v. Monsanto Co., 216 F.3d 695, 702 (8th Cir. 2000) (quoting 

Farrar v. Hobby, 506 U.S. 103, 111-12 (1992)). 

There is no dispute that DIRECTV was the prevailing party on the merits of this 

action, and that it therefore is entitled to the initial award of attorneys' fees and costs 

($236,000). But the Act does not explicitly speak to the question of whether that relief 

includes efforts to collect on that judgment or defend it on appeal, such that DIRECTV 

may also receive the roughly $60,000 in fees and costs it now seeks. Therefore, we look to 

analogous case law. 

B. 

In reviewing whether the recovery of attorneys' fees incurred during postjudgment 

enforcement litigation is mandated by the Federal Communications Act, we consider this 

Court's holdings in other contexts and the decisions of other courts. We conclude that 

attorneys' fees and expenses incurred while pursuing postjudgment collection litigation, 

including appeals thereof, qualify for compensation under the mandatory fee-shifting 

provision of the Act. 

In other contexts, we have held that when a statute contains a fee-shifting provision, 

attorneys' fees for postjudgment enforcement action are appropriate. Notably, we have held 
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that an award of attorneys' fees is appropriate under 42 U.S.C. § 1988 for prevailing civil 

rights litigants' attempts to enforce their 42 U.S.C. § 1983 judgments. 

See Dotson v. Chester, 937 F.2d 920, 932-33 (4th Cir. 1991) (holding the district court did 

not abuse its discretion by awarding such fees, noting "[t]he compensatory goals of the 

civil rights laws would . . . be undermined if fees were not also available when defendants 

oppose[d] the collection of civil rights judgments" (quoting Balark v. Curtin, 

655 F.2d 798, 803 (7th Cir. 1981))); Jenkins by Jenkins v. Missouri, 127 F.3d 709, 716 

(8th Cir. 1997) ("Reimbursement for post judgment litigation fees can be as important as 

reimbursement for pre judgment fees in accomplishing the purpose of section 1988."). 

Additionally, we have found that an award of attorneys' fees is appropriate under § 1988 

for expenses incurred in defending a judgment pursuant to § 1983 on appeal. 

See Spell v. McDaniel, 852 F.2d 762, 771-72 (4th Cir. 1988). We see no reason to 

understand "prevailing party" differently in § 605 than we have in § 1988. 

Other circuit courts have concluded that attorneys' fees are appropriate for 

postjudgment collection and enforcement efforts under fee-shifting statutes that, like § 605, 

are mandatory. See, e.g., Gilbert, 216 F.3d at 702-03 (8th Cir.) (awarding attorneys' fees 

for efforts to enforce a settlement under the Age Discrimination in Employment Act of 

1967, 29 U.S.C. §§ 621-634); Shaw v. AAA Eng g & Drafting, Inc., 213 F.3d 538, 544-45 

(10th Cir. 2000) (holding the False Claims Act, 31 U.S.C. §§ 3729-3733, "allow[s] the 

award of attorney[s'] fees for time spent in post judgment collection activities"); 

cf. DiFrancesco v. Home Furniture Liquidators, Inc., No. 06-21709-CIV, 

2009 WL 36550, at *4-5 (S.D. Fla. Jan. 6, 2009) (concluding attorneys' fees are available 
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under the mandatory fee-shifting provision of the Fair Labor Standards Act, 29 U.S.C. 

§§ 201-219, for postjudgment collection activities). We find this case law to be persuasive 

because "[i]t would make no more sense to deny attorney[s'] fees for efforts to collect a 

judgment than it would to deny them for efforts to defend a judgment on appeal." 

Free v. Briody, 793 F.2d 807, 809 (7th Cir. 1986) (concluding that discretionary attorneys' 

fees were available under the Employee Retirement Income Security Act of 1974, 

29 U.S.C. §§ 1001-1461, for postjudgment collection proceedings). 

This is especially true when, as here, the statute does not make a distinction between 

prevailing attorneys' fees accrued in obtaining the initial judgment, and those expended 

after the trial in collecting that judgment and defending it on appeal. See id. at 808 (noting 

that "[n]othing on the face of the statute, or in its history or purpose, suggests that the only 

legal efforts that can be compensated by an award of fees are those that precede the 

judgment, and not those incurred afterward to make the judgment a reality"). And it is 

compelling that other courts find fee-shifting provisions, like the one in the Federal 

Communications Act, to "encourage citizen enforcement of important federal policies." 

Shaw, 213 F.3d at 544 (citing Pennsylvania v. Delaware Valley Citizens' Council for Clean 

Air, 478 U.S. 546, 560 (1986), to find the False Claims Act to be similar in purpose to the 

Clean Air Act and § 1988 and, therefore, that postjudgment fees and costs were 

recoverable). 

Here, Congress amended the Act "to give . . . civil plaintiffs [like DIRECTV] the 

legal tools they need to bring [satellite] piracy under control" by "stiffening applicable 

civil. . . penalties," which included turning the fee-shifting provision into a mandatory 
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obligation of the courts. H.R. Rep. No. 100-887(II), at 28-29 (1988), as reprinted in 1988 

U.S.C.C.A.N. 5638, 5657-58; see also Federal Communications Act, Pub. L. 100-667, 

§ 205(5), (8), 102 Stat. 3935, 3959 (1988) (amending the Act's fee-shifting provision to be 

mandatory while leaving the other penalties discretionary). Thus, "Congress has 

determined that attorneys' fees are necessary to fulfill the purposes of the [Federal 

Communications Act] by transferring the costs of litigation to those" who violate the 

federal policy against satellite piracy. Dotson, 937 F.2d at 933 (quoting 

Balark, 655 F.2d at 803). 

Indeed, "[t]he victory would be hollow if [the] plaintiffs were left with a paper 

judgment not negotiable into cash except by undertaking burdensome and uncompensated 

litigation." Id. (quoting Balark, 655 F.2d at 803); see also G & G Closed Circuit Events, 

LLC v. CCDI, Inc., No. H-13-1735, 2014 WL 1775519, at *2 (S.D. Tex. May 2, 2014) 

(prospectively awarding attorneys' fees under the Act should the plaintiff obtain process 

in postjudgment collection efforts); Joe Hand Promotions, Inc. v. Crowder, No. 2:13-cv-

02260-JTF-cgc, 2013 WL 12033212, at *1 (W.D. Tenn. Oct. 7, 2013) (prospectively 

awarding attorneys' fees pursuant to the Act for related posttrial and appellate services in 

the event the defendant failed to voluntarily pay judgment). Given that we allow recovery 

of fees and expenses for collection efforts and defending a judgment on appeal for matters 

pursuant to § 1988, a discretionary provision, we find it equally compelling to grant such 

recovery under the Act, a mandatory provision. Compare 42 U.S.C. § 1988(b) ("[T]he 

court, in its discretion, may allow the prevailing party . . . a reasonable attorney[s'] fee as 

part of the costs . . . ." (emphases added)), with 47 U.S.C. § 605(e)(3)(B)(iii) ("The court 
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shall direct the recovery of full costs, including awarding reasonable attorneys' fees to an 

aggrieved party who prevails." (emphasis added)). 

Accordingly, we conclude attorneys' fees and costs incurred while pursuing 

postjudgment collection and enforcement litigation, including appeals thereof, qualify for 

compensation under the mandatory fee-shifting provision of the Act. 

III. 

Having concluded postjudgment enforcement fees and expenses are recoverable, we 

turn to DIRECTV's motion. For the reasons stated below, we grant DIRECTV's motion 

for postjudgment attorneys' fees. 

DIRECTV, the prevailing party under the Act's fee-shifting provision, has prevailed 

in court at each turn of this winding case.4 Each judicial order issued in this matter 

"awarded some relief by the court" to DIRECTV.5 Goldstein, 445 F.3d at 751 (quoting 

Buckhannon, 532 U.S. at 603). These judicial decisions "modif[ied] [Coley's] behavior in 

a way that directly benefit[ed] [DIRECTV]." Gilbert, 216 F.3d at 702 (quoting Farrar, 

506 U.S. at 111-12). There was a "material alteration of the legal relationship of the 

4 These successes include: the initial judgment against Coley; the granting of 
attorneys' fees and costs for the initial judgment; the order of the district court awarding 
damages to DIRECTV against not only Coley but also his alter egos; the order of this Court 
affirming the district court's decision regarding the alter egos; and the bankruptcy court's 
lifting of the automatic stay, which allowed DIRECTV to pursue attorneys' fees for 
postjudgment efforts from Coley and the alter ego. 

5 The only time DIRECTV did not have a successful outcome was when this Court 
rejected its first motion for postjudgment attorneys' fees. The denial as to Coley's wife was 
based on DIRECTV's earlier voluntary dismissal of her from Federal Communications Act 
claims. But the denial as to Coley and his alter egos was without prejudice and was not 
made on the merits. See Order, July 16, 2018, ECF No. 118. 
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parties," as Coley was changed from a co-defendant of DIRECTV into a judgment debtor 

of DIRECTV. 6 Goldstein, 445 F.3d at 751 (quoting Buckhannon, 532 U.S. at 604). 

Further, DIRECTV's request for attorneys' fees and costs is reasonable. 

DIRECTV's renewed application refers to the Act as the statutory basis for the request, 

and DIRECTV provides detailed, itemized spreadsheets and summaries regarding the work 

conducted by their attorneys on their behalf. See DIRECTV's Renewed Appl. for Attys' 

Fees and Costs at 8, Aug. 2, 2019, ECF No. 120; Aff. (Second Decl. of John H. Jamnback 

in Supp. of DIRECTV's Appl. for Attys' Fees and Costs), Aug. 2, 2019, ECF No. 121; 

see also 4th Cir. R. 46(e) (requiring "[a]ny application for an award [for attorneys' fees to] 

include a reference to the statutory basis for the request and a detailed itemization of the 

6 Coley counters that the real issue on appeal was the veil-piercing/alter-ego issue 
regarding Coley's limited liability companies, and therefore Delaware law should control 
this dispute, not the Act. We do not agree. This case was on appeal from DIRECTV's 
efforts to enforce its judgment—a judgment obtained after the district court found that 
Coley violated the Act. DIRECTV only needed to engage in extensive postjudgment 
litigation, including the veil-piercing effort, because of Coley's substantial efforts to evade 
enforcement of the judgment. See Sky Cable, LLC v. Coley, No. 5:11CV00048, 
2017 WL 437426, at *6 (W.D. Va. Jan. 31, 2017) (emphasizing "[t]hese [Delaware veil 
piercing] provisions govern the manner in which a judgment creditor may collect on a 
preexisting judgment; they do not describe or create causes of action upon which a party 
may be sued"). Veil-piercing is a mechanism sanctioned by Delaware law "to prevent [the] 
`chicanery' of "allow[ing] solvent debtors to engage in fraud by using the LLC form 
solely to avoid liability for their debts." Sky Cable, 886 F.3d at 389 (citations omitted); 
see, e.g., Manichaean Cap., LLC v. Exela Techs., Inc., 251 A.3d 694, 710, 713-14 
(Del. Ch. 2021) ("taking the lead from . . . Sky Cable" to confirm "Delaware law allows 
for [outsider] reverse veil-piercing in limited circumstances and in circumscribed 
execution" to deter "owners of companies . . . from shuffling their assets" to "avoid[] a 
judgment"). As such, DIRECTV's efforts at "monitoring [Coley's] compliance with court 
orders and enforcing the remedy are . . . compensable as part of the underlying case." 
Gilbert, 216 F.3d at 703 (quoting Jenkins, 127 F.3d at 717). Therefore, recovery for 
attorneys' fees and costs for postjudgment litigation proceedings is appropriate in this case. 
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amounts requested."). This "evidence supporting the hours worked and rates claimed," 

Newport News Shipbuilding and Dry Dock Co. v. Holiday, 591 F.3d 219, 227 

(4th Cir. 2009) (quoting Hensley v. Eckerhart, 461 U.S. 424, 433 (1983)), shows 

DIRECTV used the same hourly rates in this motion that the magistrate judge determined 

were reasonable in the underlying judgment. See Aff. at 7; Sky Cable, LLC v. Coley, 

No. 5:11CV00048, 2014 WL 4407130, at *1 (W.D. Va. Sept. 8, 2014). And, the number 

of hours claimed was adjusted to only reflect the hours worked on matters that were 

successful for DIRECTV on appeal. See Renewed Appl. at 15. We find these attorneys' 

fees and costs to be reasonable.' 

For the foregoing reasons, we find DIRECTV to be the prevailing party and that it 

requested reasonable attorneys' fees and costs for its postjudgment enforcement 

proceedings against Coley.8

7 Coley never objected to the amount or calculation of attorneys' fees as 
unreasonable, or in any other way challenged the reasonableness of the fees. 
See DIRECTV's Reply to Coley's Resp. in Opp'n at 5 n.1, Aug. 19, 2019, ECF No. 127. 
As such, we forego any further analysis of the reasonableness of the attorneys' fees. See 
Brundle ex rel. Constellis Emp. Stock Ownership Plan v. Wilmington Tr., N.A., 
919 F.3d 763, 781 (4th Cir. 2019), as amended (Mar. 22, 2019) (holding that the party 
challenging damages "forfeited its challenge to the methodology used by the district court 
when calculating the damages award" because it "did not provide the . . . court with an 
alternative damages calculation or offer any evidence that the court could use to devise its 
own"); cf. McAfee v. Boczar, 738 F.3d 81, 88 (4th Cir. 2013) (employing a three-step 
process for reviewing a district court's determination of attorneys' fees when a party 
challenged the fees as reasonable). 

8 The district court ordered Coley to post a $75,000 bond pursuant to 
Fed. R. App. P. 7 to cover DIRECTV's attorneys' fees and costs on appeal, and Coley 
posted such a bond. See Sky Cable, 2017 WL 437426, at *1, 7; Order, Jan. 31, 2017, 
Dkt. No. 371; see also Fed. R. App. P. 7 ("In a civil case, the district court may require an 
appellant to file a bond or provide other security in any form and amount necessary to 

15 

From the Desk of

Stuart Levine
sltax@taxation-business.com



IV. 

For the foregoing reasons, DIRECTV's application for attorneys' fees and costs for 

postjudgment enforcement litigation is 

GRANTED. 

ensure payment of costs on appeal."). The bankruptcy court included this bond in its lift of 
the automatic stay. See Order Granting Mot. for Relief from Automatic Stay at 2, 
In re Coley, No. 18-02154-5-JNC (Bankr. E.D.N.C. July 10, 2019), ECF No. 312. Because 
we grant DIRECTV's recovery of postjudgment litigation attorneys' fees and costs under 
the Act, we permit DIRECTV to apply Coley's Rule 7 bond to the attorneys' fees and costs. 
See Schmidt v. FCI Enters. LLC, 3 F.4th 95, 99 (4th Cir. 2021) (noting that a Rule 7 appeal 
bond covers such costs "related to the appeal and are the costs a `successful appellate 
litigant can recover pursuant to a specific rule or statute' 
(quoting Tennille v. W. Union Co., 774 F.3d 1249, 1254-55 (10th Cir. 2014)); see also 
Pedraza v. United Guar. Corp., 313 F.3d 1323, 1333 (11th Cir. 2002) (concluding "that 
the meaning of `costs,' as used in Rule 7, should be derived from the definition of costs 
contained in the statutory fee shifting provision that attends the plaintiff's underlying cause 
of action"). 
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886 F.3d 375 (2018) 

SKY CABLE, LLC; Robert Saylor, Plaintiffs, and 

Massanutten Resort, LC; Great Eastern Resort Corporation; Great Eastern Resort Management, 

Incorporated; Michael Shifflett, a/k/a Mike Shifflett; Kimberli Coley, a/k/a Kimberly Coly; 

Mountainside Villas Owners Association, Inc.; Woodstone Time-Share Owners Association; 

Shenandoah Villas Owners Association; Summit at Massanutten Owners Association; Regal 

Vistas at Massanutten Owners Association; Eagle Trace Owners Association, Defendants, and 

Randy Coley, a/k/a Randolph Powhatan Cooley, a/k/a Randy Coly, d/b/a East Coast Sales, d/b/a 

East Coast Cable, d/b/a Resort Cable, d/b/a Its Thundertime, LLC, d/b/a East Coast Sales, LLC, 

d/b/a South Raleigh Air, LLC, Defendant-Appellant, 

v. 

DIRECTV, INC., Defendant-Appellee. 

Sky Cable, LLC; Robert Saylor, Plaintiffs, and 

Massanutten Resort, LC; Great Eastern Resort Corporation; Great Eastern Resort Management, 

Incorporated; Michael Shiffleft, a/k/a Mike Shifflett; Kimberli Coley, a/k/a Kimberly Coly; 

Mountainside Villas Owners Association, Inc.; Woodstone Time-Share Owners Association; 

Shenandoah Villas Owners Association; Summit at Massanutten Owners Association; Regal 

Vistas at Massanutten Owners Association; Eagle Trace Owners Association, Defendants, and 

Randy Coley, a/k/a Randolph Powhatan Cooley, a/k/a Randy Coly, d/b/a East Coast Sales, d/b/a 

East Coast Cable, d/b/a Resort Cable, d/b/a Its Thundertime, LLC, d/b/a East Coast Sales, LLC, 

d/b/a South Raleigh Air, LLC, Defendant-Appellant, 

v. 

DIRECTV, Incorporated, Defendant-Appellee. 

Sky Cable, LLC; Robert Saylor, Plaintiffs, and 

Randy Coley, d/b/a East Coast Sales, d/b/a East Coast Cable, d/b/a Resort Cable, d/b/a Its 

Thundertime, LLC, d/b/a East Coast Sales, LLC, d/b/a South Raleigh Air, LLC; Massanutten Resort, 

LC; Great Eastern Resort Corporation; Great Eastern Resort Management, Incorporated; Michael 

Shifflett, a/k/a Mike Shiffleft; Mountainside Villas Owners Association, Inc.; Woodstone Time-Share 

Owners Association; Shenandoah Villas Owners Association; Summit at Massanutten Owners 

Association; Regal Vistas at Massanutten Owners Association; Eagle Trace Owners Association, 

Defendants, and 

Kimberli Coley, a/k/a Kimberly Coly, Defendant-Appellant, 

v. 

DIRECTV, Incorporated, Defendant-Appellee. 

Sky Cable, LLC; Robert Saylor, Plaintiffs, and 

Randy Coley, a/k/a Randolph Powhatan Cooley, a/k/a Randy Coly, d/b/a East Coast Sales, d/b/a 

East Coast Cable, d/b/a Resort Cable, d/b/a Its Thundertime, LLC, d/b/a East Coast Sales, LLC, 

d/b/a South Raleigh Air, LLC; Massanutten Resort, LC; Great Eastern Resort Corporation; Great 

Eastern Resort Management, Incorporated; Michael Shifflett, a/k/a Mike Shifflett; Kimberli Coley; 

Mountainside Villas Owners Association, Inc.; Woodstone Time-Share Owners Association; 

Shenandoah Villas Owners Association; Summit at Massanutten Owners Association; Regal 

Vistas at Massanutten Owners Association; Eagle Trace Owners Association, Defendants, *377 and 

Its Thundertime, LLC, Defendant-Appellant, 

v. 

DIRECTV, Incorporated, Defendant-Appellee. 

From the Desk of

Stuart Levine
sltax@taxation-business.com



No. 16-1920,  No. 16-1943,  No. 16-1944,  No. 16-1946. 

United States Court of Appeals, Fourth Circuit. 

Argued: January 25, 2018. 

Decided: March 28, 2018. 

Appeals from the United States District Court for the Western District of North Carolina, at Charlotte, Graham C. Mullen, 

Senior District Judge, (3:14-cv-00529-GCM). 
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Randy Coley. 

Before KEENAN, WYNN, and HARRIS, Circuit Judges. 

Affirmed by published opinion. Judge Keenan wrote the opinion, in which Judge Wynn and Judge Harris joined. 

BARBARA MILANO KEENAN, Circuit Judge: 

In 2013, the district court held Randy Coley (Mr. Coley) liable for conducting a fraudulent scheme involving the unauthorized 

transmission of television programming provided by DIRECTV, LLC (DIRECTV). The court entered judgment against Mr. 

Coley in the amount of over $2.3 million. After an unsuccessful attempt to satisfy its judgment against Mr. Coley personally, 

DIRECTV filed a motion in the district court to "reverse pierce" the "corporate veil" of three of Mr. Coley's limited liability 

companies (LLCs), contending that the three entities were "alter egos" of Mr. Coley. The district court granted DIRECTV's 

motion, finding that the LLCs were alter egos of Mr. Coley and, thus, were subject to execution of DIRECTV's judgment 

against Mr. Coley. 

382 * This appeal raises the question whether application of Delaware law in this case permits the remedy of reverse 

piercing a corporate veil of an LLC, when the LLC has been determined to be the alter ego of its sole member. Upon our 

review, we affirm the district court's decision to allow this remedy, based on our consideration of existing Delaware law and 

of the overwhelming evidence that the LLCs at issue were alter egos of Mr. Coley. We also affirm the balance of the district 

court's judgment. 

I. 

Randy Coley has operated various businesses that provide consumers access to cable television services. DIRECTV 

widely distributes cable television services to many entities and individuals, including services to facilities that have multiple 

residential rooms, such as hotels and hospitals. In 2000, Mr. Coley, through his now-defunct company East Coast 

Cablevision, LLC (ECC), contracted with DIRECTV to provide its programming to 168 rooms at the Massanutten Resort in 

Virginia. By May 2011, Mr. Coley was receiving payment for cable services provided to over 2,500 units at Massanutten by 

DIRECTV. During this time, however, Mr. Coley continued to pay DIRECTV only for services provided to the original 168 

units, and fraudulently retained the excess revenue received for services provided to more than 2,300 units. Mr. Coley and 

ECC continued to provide unauthorized DIRECTV programming to those additional units at the Massanutten Resort until 

DIRECTV initiated an investigation and discovered the fraudulent scheme. 

In 2011, Sky Cable, LLC (Sky Cable), a dealer of DIRECTV's services, sued Mr. Coley, his wife, Kimberli Coley (Mrs. 

Coley), and DIRECTV, among others, in the district court, alleging that Sky Cable had been deprived of certain revenue as a 

result of Mr. Coley's unlawful distribution scheme at the Massanutten Resort. The court ultimately dismissed Sky Cable's 

claims against DIRECTV, but DIRECTV filed cross-claims in the case under 47 U.S.C. § 605(a) against Mr. Coley, Mrs. 

Coley, and ECC for unauthorized receipt and distribution of DIRECTV's programming. 

The evidence before the district court showed that in addition to ECC, Mr. Coley also managed three other LLCs, namely, 

Its Thundertime, LLC (ITT), East Coast Sales, LLC (East Coast), and South Raleigh Air, LLC (South Raleigh). At issue in 

this case is appellant ITT, an LLC in which Mr. Coley is the sole member, which was incorporated in 2008 under Delaware 
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law. Mr. Coley stated that he created ITT to hold title to real property for various rental properties purchased by him and his 

wife. According to Mr. Coley, ITT collected only the profit, as opposed to the entire revenue, obtained from rentals of these 

properties. DIRECTV has not alleged that ITT was a part of the illegal cable television transmission scheme conducted by 

Mr. Coley and ECC. 

The evidence further showed that Mr. Coley is also the sole member of East Coast and South Raleigh, each of which 

manages and collects income on the properties owned by ITT. Mr. Coley and these three LLCs have engaged in a 

continuous commingling of funds. For example, on various occasions, Mr. Coley directed that one LLC transfer funds to 

another LLC to pay certain expenses, including mortgage payments on properties for which Mr. Coley and his wife were the 

mortgagors. Mr. Coley at times also admitted that he did not keep complete records of how and why funds were transferred 

between him and his LLCs. 

During the proceedings in the district court and before entry of judgment, Mrs. Coley represented that she had not 

been involved in her husband's businesses and had no membership interest in ITT. Likewise, Mr. Coley testified prior to 

entry of judgment that Mrs. Coley had never worked outside the family home, and that Mr. Coley was the sole member of 

ITT. 

After years of litigation, the district court entered judgment in favor of DIRECTV against Mr. Coley and ECC for certain 

violations of federal communications law under 47 U.S.C. § 605(a). The court awarded damages to DIRECTV in the amount 

of $2,393,000. DIRECTV and Mrs. Coley stipulated to her dismissal from the case with prejudice, based on representations 

by her and Mr. Coley that she had no ownership interest in any of Mr. Coley's companies. 

DIRECTV was unable to collect any payment on the judgment from Mr. Coley, who allegedly has few personal assets. Mr. 

Coley apparently dissolved ECC after the district court entered its judgment. However, discovery in the case revealed that 

several of Mr. Coley's LLCs, including ITT, held title to or managed Mr. Coley's assets. Therefore, to enforce its judgment 

against Mr. Coley, DIRECTV filed a motion in the district court to reverse pierce the corporate veil of ITT, East Coast, and 

South Raleigh to obtain access to the LLCs' assets. These three LLCs were not parties to the case and had not been 

served with process. 

In response to DIRECTV's motion, Mr. Coley asserted, contrary to his earlier representations made under oath in the district 

court, that Mrs. Coley had a 50 percent membership interest in ITT and had been a member of ITT since "day one." At the 

time of DIRECTV's motion, Mrs. Coley was not a party to the lawsuit, and she had not directly asserted her alleged interest 

in ITT in the district court. However, Mrs. Coley filed an action in North Carolina state court, which later was dismissed, 

seeking a declaration that she held a 50 percent interest in ITT. See Coley v. Its Thundertime LLC, No. 16-CVS-3019, 2016 

WL 3944082, at *1, *5 (N.C. Super. Ct. July 15, 2016). 

Although Delaware has not expressly adopted the remedy of reverse piercing of a corporate veil, neither party asked the 

district court to certify that issue of law to the Delaware Supreme Court under that court's Rule 41. In July 2016, over two 

years after its initial judgment issued, the district court entered an amended judgment rendering the three LLCs co-judgment 

debtors with Mr. Coley. The district court held that: (1) under Delaware law, the three LLCs were alter egos of Mr. Coley, and 

(2) that Delaware would recognize reverse veil piercing under such circumstances.t11 The court also held that the Coleys 

were equitably estopped from asserting that Mrs. Coley had any membership interest in the LLCs. Finally, the court held 

that DIRECTV's failure to serve process on the LLCs did not prevent the court from exercising jurisdiction over them. Mr. 

Coley, Mrs. Coley, and ITTM timely appealed.M 

As an initial matter, DIRECTV has asked us to dismiss Mrs. Coley's appeal on the grounds that she did not participate in the 

post-judgment proceedings in the district court and does not qualify as a nonparty entitled to appeal. Mrs. Coley contends in 

response that she has established a sufficient legal interest in the judgment to file an appeal. We disagree with Mrs. Coley's 

position.t41

We review de novo Mrs. Coley's asserted right to appeal as a nonparty. See Microsystems Software, Inc. v. Scandinavia 

Online AB, 226 F.3d 35, 39 (1st Cir. 2000); see also David v. Alphin, 704 F.3d 327, 333 (4th Cir. 2013). Generally, nonparties 

to proceedings in the district court may not appeal from a district court's judgment. Kenny v. Quigg, 820 F.2d 665,  667 (4th 
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Cir. 1987); see also Marino v. Ortiz, 484 U.S. 301, 304,  108 S.Ct. 586,  98 L.Ed.2d 629 (1988) (noting that the "better 

practice" is for nonparty to seek intervention). A limited exception arises if a nonparty has an interest in the litigation and 
actively participated in the particular stage of district court proceedings that is challenged on appeal. See Doe v. Pub. 
Citizen,  749 F.3d 246, 259-61 (4th Cir. 2014) (explaining that nonparty that did not participate generally nevertheless could 
appeal because it participated in matters relevant on appeal); Microsystems, 226 F.3d at 41 (noting that litigants cannot 

"evade" party status and later expect to be treated as parties). Dopp v. HTP Corp.  947 F.2d 506 512 (1st Cir. 1991) 

(holding that party who secured dismissal prior to judgment could not appeal). This limited exception is particularly 
applicable when the nonparty is the only person or entity in a position to appeal a given aspect of the district court's 
judgment. See Kenny, 820 F.2d at 668. 

Mrs. Coley testified prior to being dismissed from the case in the pre-judgment proceedings that she had no membership 
interest in ITT. She now advances the contrary argument that she holds a 50 percent interest in ITT, but she did not 

participate in any manner in the post-judgment proceedings at issue in this appeal.[O Additionally, we observe that Mr. Coley 

is in a position to represent on appeal any interest that Mrs. Coley otherwise could assert. Under these circumstances and 
in view of the equities of this case, we grant DIRECTV's motion to dismiss Mrs. Coley's appeal. See Hilao v. Estate of 

Marcos, 393 F.3d 987, 992 (9th Cir. 2004) (holding that nonparty can only appeal when it participated in proceedings and 
equities favor the appeal). 

A. 

Mr. Coley and ITT (the defendants) contend that the district court erred in reverse piercing ITT's corporate veil. They 
primarily assert: (1) that Delaware law does not permit reverse piercing of a corporate veil, even when the corporation is an 

385 alter ego of the judgment debtor; and (2) that Delaware's "LLC charging statute," 6 Del. Code § 18-703, provides the 
exclusive remedy for a judgment creditor seeking access to the financial interest of an LLC's member. 

In response, DIRECTV argues that the district court correctly predicted that Delaware law would permit reverse veil piercing 

under these factual circumstances, and that the Delaware LLC charging statute does not limit the ability of a judgment 
creditor to reverse pierce the corporate veil of an LLC that is the alter ego of a judgment debtor. We agree with DIRECTV's 
position. 

We review de novo the question whether Delaware state law would recognize reverse piercing of the corporate veil of an 

LLC. See Salve Regina Coll. v. Russell, 499 U.S. 225, 239,  111 S.Ct. 1217,  113 L.Ed.2d 190 (1991); McNair v. Lend Lease 

Trucks, inc., 95 F.3d 325, 328 (4th Cir. 1996). A corporation is a fictional legal entity separate from its shareholders. DeWitt 
Truck Brokers, Inc. v. W. Ray Flemming Fruit Co.,  540 F.2d 681, 683 (4th Cir. 1976). The corporate form generally insulates 

shareholders from personal liability for the corporation's debts, because those debts are not imputed to the shareholders. 
See generally id. Like a corporation, an LLC also generally protects its "members" from personal liability for the LLC's debts. 

See NetJets Aviation, Inc. v. LHC Commc'ns, LLC, 537 F.3d 168, 176  Cir. 2008). 

Nevertheless, courts have disregarded the legal distinction between a business entity and the individuals who hold 
ownership interests in that entity, if maintaining the distinction would "produce injustices or inequitable consequences." 
DeWitt, 540 F.2d at 683 (citation omitted). In such circumstances, a court may "pierce the veil" separating the entity and its 

constituent members and treat the entity and its members as identical. See id. Importantly, similar circumstances warrant 
piercing the veil of both corporations and LLCs. NetJets 537 F.3d at 176. 

Traditional veil piercing permits a court to render an individual liable in a judgment against a business entity in which the 
individual has an interest, when the entity "is in fact a mere instrumentality or alter ego of [the individual]." Id. (citing Geyer v. 

Ingersoll Publ'ns Co., 621 A.2d 784 793 (Del. Ch. 1992)). 1 W. Fletcher, Fletcher Cyclopedia of the Law of Corporations § 
41 (2017) [1 Fletcher] (observing that traditional piercing of an entity's corporate veil results in "liability [being] imposed upon 

its members"). Conversely, reverse veil piercing attaches liability to the entity for a judgment against the individuals who 
hold an ownership interest in that entity. See C.F. Tr.  Inc. v. First Flight L.P.  306 F.3d 126 134 (4th Cir. 2002) (explaining 

that reverse piercing renders the entity liable for debts of a member); see also Zahra Spiritual Tr. v. United States, 910 F.2d 

240 244 (5th Cir. 1990) (noting that courts can reverse pierce a corporation's veil based on a finding of alter ego). 
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Reverse piercing is classified into two types, namely, insider reverse piercing and outsider reverse piercing. See 1 Fletcher, 
supra, § 41.70. "Insider" reverse piercing applies when "the controlling [member or shareholder] urges the court to disregard 
the corporate entity that otherwise separates the [member or shareholder] from the corporation." 1 James D. Cox & Thomas 
Lee Hazen, Treatise on the Law of Corporations § 7:18 [Cox & Hazen] (3d ed. 2017). However, many courts strongly 
oppose allowing a company's veil to be pierced for the benefit of the individuals who themselves have created the company. 

[§] *386 Id.; 2 F. Hodge O'Neal & Robert B. Thompson, Close Corporations and LLCs: Law and Practice § 8:18 [O'Neal & 

Thompson] (Rev. 3d ed.) ("[C]ourts rarely permit a corporation to be disregarded for the benefit of its own shareholders."). 

"Outsider" reverse piercing, the type relevant here, applies when an outside third party, frequently a creditor, urges a court 

to render a company liable in a judgment against its member. First Flight, 306 F.3d at 134 ("Outsider reverse veil-piercing 
extends [the] traditional veil-piercing doctrine to permit a third-party creditor to 'pierce0 the veil' to satisfy the debts of an 

individual out of the corporation's assets." (citation omitted and second alteration in original)). Many courts have allowed 
outsider reverse piercing in actions by creditors, Cox & Hazen, supra, § 7:18, because outsider reverse piercing "follows 

logically the premises of traditional veil piercing," O'Neal & Thompson, supra, § 8:18. The states that have barred outsider 

reverse piercing have done so "in large part because of the potential harm to innocent shareholders [or members]." [1] Cox & 
Hazen, supra, § 7:18. 

The law of the state in which an entity is incorporated generally governs the question whether a court may pierce an entity's 

veil. See First Nat'l City Bank v. Banco Para El Comercio Exterior de Cuba, 462 U.S. 611, 621,  103 S.Ct. 2591,  77 L.Ed.2d 

46 (1983); Taurus IP, LLC v. DaimlerChrysler Corp., 726 F.3d 1306, 1336 (Fed. Cir. 2013) (applying law of state of 

incorporation to reverse piercing claim). Accordingly, we apply Delaware law to this question.ig] Because no Delaware court 
to date has recognized reverse veil piercing, Crystallex Intl Corp. v. Petroleos de Venezuela, S.A., 213 F.Supp.3d 683, 690 
n.7 (D. Del. 2016) rev'd on other grounds, 879 F.3d 79 (3d Cir. 2018) our task is to predict whether Delaware would 

recognize such a remedy under the circumstances presented here. See Askew v. HRFC, LLC, 810 F.3d 263, 266 (4th Cir. 
2016) (explaining that we may predict state law when an issue is not settled); see also United States v. Badger, 818 F.3d 
563, 568, 571 (10th Cir. 2016) (predicting that Utah would permit reverse piercing). 

Delaware courts have recognized traditional veil piercing as an equitable remedy, but have cautioned that the remedy is 
appropriate only in exceptional circumstances. Wallace ex rel. Cencom Cable Income Partners II,  Inc. v. Wood, 752 A.2d 

1175, 1183 (Del. Ch. 1999) ("Persuading a Delaware court to disregard the corporate entity is a difficult task." (citation 
omitted)). The Delaware Supreme Court has stated that the corporate form may be disregarded "in the interest of justice, 

when such matters as fraud, contravention of law or contract, public wrong, or where equitable consideration among 
members of the corporation require it, are involved." Pauley Petroleum Inc. v. Cont'! Oil Co., 43 Del.Ch. 516,  239 A.2d 629, 
633 (1968). In Delaware, the alter ego theory is a general principle of corporate law according to which a court may pierce a 
company's veil if separate entities "operate[] as a single economic entity such that it would be inequitable for [the] Court to 

uphold a legal *387 distinction between them." NetJets, 537 F.3d at 177 (citation omitted). 

Although there are obvious differences between piercing an entity's veil to render an individual liable, and piercing the veil to 

render a company liable, we have explained that in many jurisdictions "the same considerations that justify [traditional] 
piercing [of] the corporate veil may justify piercing the veil in 'reverse.'" First Flight, 306 F.3d at 135 (citing 1 Fletcher, supra, 
§ 41.70). But see Cancan Dev., LLC v. Manno, No. CV 6429-VCL, 2015 WL 3400789, at *22 (Del. Ch. May 27, 2015) 
(observing that reverse piercing may require different analysis). Notably, in Delaware, disregarding the corporate fiction "can 
always be done if necessary to prevent fraud or chicanery," a principle that would support both traditional and reverse veil 

piercing. See Adams v. Clearance Corp., 35 Del.Ch. 459,  121 A.2d 302, 308 (1956) (emphasis added) (noting that 
disregarding corporate form can be appropriate but not addressing veil piercing directly). Just as traditional veil piercing 

permits a court to hold a member liable for a company's actions, reverse veil piercing permits a court to hold a company 
liable for a member's actions if recognizing the corporate form would cause fraud or similar injustice. See Pauley, 239 A.2d 

at 633. Harco Nat'l Ins. Co. v. Green Farms. Inc., No. CIV. A. 1131, 1989 WL 110537, at *4 (Del. Ch. Sept. 19, 1989) 
(observing that Pauley applied directly to corporate veil piercing). 

Reverse veil piercing is particularly appropriate when an LLC has a single member, because this circumstance alleviates 
any concern regarding the effect of veil piercing on other members who may have an interest in the assets of an LLC. See 1 
Fletcher, supra, § 41.70 (noting that "potential harm" to other members "must be considered"). Therefore, when an entity 
and its sole member are alter egos, the rationale supporting reverse veil piercing is especially strong. And because 

Delaware courts apply the alter ego theory only in exceptional circumstances, recognition of reverse veil piercing for the 
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limited purpose of preventing fraudulent conduct would not threaten the general viability of the corporate form in Delaware. 

See Wallace 752 A.2d at 1183. 

We also observe that "Delaware has a powerful interest of its own in preventing the entities that it charters from being used 

as vehicles for fraud. Delaware's legitimacy as a chartering jurisdiction depends on it." NACCO Indus. Inc. v. Applica Inc. 

997 A.2d 1,  26 (Del. Ch. 2009). Were Delaware to permit courts to hold an alter ego member liable for an entity's debts 
without also allowing courts to hold the alter ego entity liable for the member's debts, fraudulent members could hide assets 
in plain sight to avoid paying a judgment. Delaware law is clear, however, that a corporate form cannot be used as a "shield" 

to hinder creditors from collecting on adjudicated claims. See .... 88  A. 612   614 ... 619 
09131; see also First Flight, 306 F.3d at 135 (noting that corporate form should not be used to "shelter" assets "from lawful 

claims of judgment creditors" (citation omitted)). 

And finally, Delaware courts have signaled some willingness to apply a theory of reverse veil piercing. In Spring Real 

Estate, LLC v. Echo/RT Holdings, LLC, the Court of Chancery of Delaware noted that "where [a] subsidiary is a mere alter 
ego of the parent to the extent that the Court may engage in 'reverse veil-piercing,' the Court may treat the assets of the 

388 subsidiary as those of the parent" for certain *388 purposes.[9] No. CV 7994-VCN, 2016 WL 769586, at *3 (Del. Ch. Feb. 

18, 2016). And, in another decision, the Delaware Chancery Court observed that a claim of traditional veil piercing "might 
have prevailed" had it been presented properly as a claim of reverse veil piercing. Cancan, 2015 WL 3400789, at *22. Given 

this present status of Delaware law regarding the issue before us, we conclude that Delaware would recognize outsider 
reverse piercing of an LLC's veil when the LLC is the alter ego of its sole member. 

Our conclusion is not altered by the defendants' contention that Delaware's LLC charging statute, 6 Del. Code § 18-703, is 
the exclusive remedy for a judgment creditor seeking access to the assets of an LLC's member. The LLC charging statute 
provides, in part, that "[o]n application by a judgment creditor ... a court having jurisdiction may charge the limited liability 
company interest of the judgment debtor to satisfy the judgment," but only for "distributions" to which the debtor would 

otherwise be entitled. 6 Del. Code § 18-703(a). The LLC charging statute also has an "exclusivity" clause that states: 

The entry of a charging order is the exclusive remedy by which a judgment creditor of a member or a 

member's assignee may satisfy a judgment out of the judgment debtor's limited liability company interest and 

attachment, garnishment, foreclosure or other legal or equitable remedies are not available to the judgment 
creditor, whether the limited liability company has 1 member or more than 1 member. 

6 Del. Code § 18-703(d). 

Although neither the Delaware Supreme Court nor the Delaware Chancery Court has interpreted this exclusivity provision in 

Section 18-703, we think that it is clear that piercing the veil of an alter ego is not the type of remedy that the provision was 
designed to prohibit. The rule of statutory construction known as "ejusdem generis" instructs that, when general words 
follow the enumeration of specific items in a list, the general words apply "only to other items akin to those specifically 

enumerated." Harrison v. PPG Indus., Inc., 446 U.S. 578 588  100 S.Ct. 1889 64 L.Ed.2d 525 (1980). see In re 
IAC/InterActive Corp., 948 A.2d 471,  495-96 (Del. Ch. 2008). Thus, the general phrase "or other legal or equitable 
remedies," which follows the three enumerated remedies in the exclusivity provision, refers to similar types of remedies as 
those specifically listed. The remedies specifically enumerated in the exclusivity provision, "attachment, garnishment, [and] 

foreclosure," involve traditional common law actions by which a creditor may seize particular property of a debtor. See, e.g., 
BFP v. Resolution Tr. Corp., 511 U.S. 531, 541,  114 S.Ct. 1757,  128 L.Ed.2d 556 (1994) (explaining that foreclosure is a 
remedy pertaining to debtor's interest in specific property); N. Ga. Finishing, Inc. V. Di-Chem, inc., 419 U.S. 601, 610, 95 
S.Ct. 719,  42 L.Ed.2d 751 (1975) (Powell, J.,  concurring in the judgment) ("Garnishment and attachment remedies afford 

the ... judgment creditor a means of assuring ... that the debtor will not remove from the jurisdiction, encumber, or otherwise 
dispose of certain assets ...."); Sniadach v. Family Fin. Corp. of Bay View  395 U.S. 337 340  89 S.Ct. 1820 23 L.Ed.2d 349 

389 (1969) (assuming *389 that "attachments in general" apply to "specialized type[s] of property," including the attachment of 

wages). 

Reverse veil piercing under the alter ego theory, however, involves seeking assets of a debtor through a challenge to the 
legitimacy of an LLC or a corporation. Thus, when an LLC is determined to be the alter ego of its sole member, this finding 

permits a court to treat the LLC as "identical" to its member, such that the court regards "the ultimate party in interest... in 
law and fact as the sole party in a particular transaction." See Pauley, 239 A.2d at 633 (emphasis added); see also DeWitt 

540 F.2d at 683. In such circumstances, "the separateness of the [LLC] has ceased." 1 Fletcher, supra, § 41.10. 
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Accordingly, because piercing the veil of an LLC effectively eliminates the legal status of the LLC in very narrow 

circumstances in which fraud or other injustice has been established, that remedy is unlike the various common law seizure 
remedies listed in the exclusivity provision of the Delaware LLC charging statute. 

Moreover, an interpretation of the LLC charging statute that would prevent courts' ability to reverse pierce an LLC's veil 
would contradict Delaware courts' traditional "power ... to look through these legal fictions ... and see by whom and through 
what agencies the wrong is done and on whom the loss ultimately falls." Martin,..88.ALat.6.15. Such an outcome 
impermissibly would limit Delaware's ability to "prevent0 the entities that it charters from being used as vehicles for fraud," 

and would allow solvent debtors to engage in fraud by using the LLC form solely to avoid liability for their debts. NACCO 
997 A.2d at 26. Delaware courts are empowered to disregard the corporate form to prevent such "chicanery." Adams, 121 
A.2d at 309. 

Accordingly, we conclude that Delaware's LLC charging statute does not prevent a court from reverse piercing the veil of an 

LLC that serves only as an alter ego of its sole member, because such an LLC is a "sham entity." See Crosse v. BCBSD, 
Inc., 836 A.2d 492, 497 Del. 2003). The district court therefore correctly held that under Delaware law, outsider reverse 

piercing of an LLC is warranted to render an LLC a co-judgment debtor when the LLC is the alter ego of its sole member.[M 

B. 

Mr. Coley next argues that the district court erred in concluding that ITT was his alter ego. He contends that such a 

conclusion required the court to find that ITT had a fraudulent purpose. Mr. Coley asserts that because the court failed to 
make a finding of fraudulent purpose, the court erred in reverse piercing ITT's veil. We disagree with Mr. Coley's argument. 

Because a court's conclusion that an LLC is an alter ego of its member "depends largely on the resolution of questions of 
fact," we will uphold that determination if it is not clearly erroneous. In re Cty. Green Ltd. P'ship, 604 F.2d 289, 292 (4th Cir. 

1979). In Delaware, to prevail under an alter ego theory, a plaintiff is not required to show "actual fraud but must show a 
mingling of the operations of the entity and its owner plus an 'overall element of injustice or unfairness.'" NetJets, 537 F.3d 

at 176 (quoting Harco, 1989 WL 110537, at *5); Irwin & Leighton, Inc. v. W.M. Anderson Co., 532 A.2d 983,  989 (Del. Ch. 
1987) (explaining that the test for disregarding corporate form "cannot be reduced to a single formula"); Martin, 88 A. 

at 615 (observing that when disregarding corporate form, there was no requirement that corporation was "originally intended 
to perpetrate a fraud"). 

If legally separate entities fail to follow corporate formalities when doing business with one another, this failure may raise an 

inference that the entities are one and the same.i11 1 See NetJets, 537 F.3d at 178. Additionally, piercing an entity's veil 
under the alter ego theory is particularly appropriate when a single individual or entity completely dominates and controls 

another entity. Wallace,  752 A.2d at 1183-84. 

Here, the district court found that ITT, East Coast, and South Raleigh were Mr. Coley's alter egos because they "operate as 
a single economic entity in which money flows freely between them at [Mr.] Coley's whim." The court further found 
significant evidence of "[Mr.] Coley's failure to observe corporate formalities, an utter lack of proper accounting records, and 
extensive commingling of assets." We conclude that the district court did not clearly err in its alter ego finding. 

We reject Mr. Coley's contention that an alter ego must have been created with an expressly fraudulent purpose. See 
NetJets, 537 F.3d at 177 (noting that there is no requirement that an alter ego was "originally intended to perpetrate a fraud" 

(citing Martin, 88 A. at 615)). Instead, it is enough that the entity was used to cause fraud or injustice.Ei2] See id. at 176-77; 

Pauley, 239 A.2d at 633; Harco, 1989 WL 110537, at *5. 

The evidence that Mr. Coley and his LLCs are alter egos is substantial. Mr. Coley clearly controls ITT and, on multiple 
occasions, testified pre-judgment that he is ITT's sole member. Mrs. Coley separately testified that she had no ownership 

interest in any of Mr. Coley's business entities and was not a member of ITT.M1 Mr. Coley also produced an operating 

agreement during pre-judgment discovery listing himself as ITT's only member, and testified that he is the only one who 
"get[s] a check" from his LLCs. 

There is also abundant evidence in the record that Mr. Coley and his LLCs commingled their funds. Mr. Coley failed to keep 

complete records of how and why funds were deposited from one LLC's account into another LLC's account, or into his 
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personal accounts. Checks made out to "East Coast Sales" were sometimes deposited into Mr. Coley's personal account. 

However, Mr. Coley also received income directly from East Coast. Mr. Coley even reported East Coast's profit and loss on 

his individual tax return. Yet, in his deposition testimony, Mr. Coley could not explain the amounts that he received from his 

LLCs as salary and other income. For example, he stated as follows: 

Q: Well, I'm trying to understand, Mr. Coley, what do you exactly buy with your own money. Because as far 

as I can tell, you've got at least $130,000 flowing into your and [Mrs. Coley's] account, your tax return from 

2014 reports business income of $66,000 and a bunch of losses. And so I'm trying to understand *391 how 

that all fits together. Can you explain it to me? 

A: No. I don't know how — I don't — I can't explain this here. I can't explain that. 

Funds also were transferred freely among the LLCs. For example, South Raleigh and East Coast collected the rental 

revenue on properties owned by ITT, but South Raleigh and East Coast then transferred that revenue, less their expenses, 

to ITT as profit. Mr. Coley failed to explain why the revenue did not go directly to ITT, the owner of the properties. And when 

asked why certain transfers of funds also were made from ITT to one of the other LLCs, Mr. Coley had no explanation. 

Mr. Coley also testified that payments for ITT's "major expenses" frequently were transferred from another LLC to ITT. He 

stated that these expenses included "major thing[s] like taxes, insurance, taxes, we make sure it's all paid out of [ITT]." 

Other expenses, however, were paid by another LLC, without passing through ITT. For example, Mr. Coley speculated that 

certain checks written from the South Raleigh account might have been used to pay "HOA fees" on the properties owned by 

ITT. Yet, he stated confusingly that those checks "are paid to South Raleigh Air. [But t]hey are [ITT's] money." Still other 

funds from Mr. Coley's LLCs were used to pay loans on two vehicles for which Mr. Coley personally was the borrower. 

Finally, the LLCs also made payments on mortgages for properties owned by ITT. Mr. Coley testified that on one such 

property, East Coast made payments on the mortgage loan, but that he and his wife were the borrowers. South Raleigh also 

made mortgage payments on a separate property owned by ITT, for which Mr. and Mrs. Coley were the borrowers. 

Moreover, even the mortgage on Mr. Coley's personal residence was paid by one of his LLCs. Nevertheless, Mr. Coley took 

the mortgage interest deduction on such properties on his personal tax return. This cumulative evidence strongly indicates 

that Mr. Coley and his LLCs were in fact a single economic entity, NetJets, 537 F.3d at 176, utterly dominated and controlled 

by Mr. Coley, Wallace 752 A.2d at 1183. We also conclude that an "overall element of injustice or unfairness" is present in 

this case, because DIRECTV has not received any payment on its judgment against Mr. Coley although the district court 

found Mr. Coley liable over four years ago. See NetJets, 537 F.3d at 176. We therefore hold that the district court's finding 

that ITT and Mr. Coley are alter egos was not clearly erroneous. 

C. 

The defendants next argue that the district court erred in holding that Mr. Coley's participation in the post-judgment 

proceedings permitted the court to exercise jurisdiction over ITT, despite the fact that ITT was not served with process. 

DIRECTV argues in response that because the court had jurisdiction over ITT's alter ego, Mr. Coley, the court necessarily 

had jurisdiction over ITT. Again, we agree with DIRECTV. 

We review de novo a court's determination of its personal jurisdiction over a nonparty. See Mylan Labs., Inc. v. Akzo, N.V., 2 

F.3d 56 59-60 (4th Cir. 1993). Typically, service of process is a precondition to a court's exercise of personal jurisdiction 

over a defendant. See Fed. Deposit Ins. Corp. v. Schaffer, 731 F.2d 1134,  1135-36 (4th Cir. 1984). However, when a court 

has engaged in traditional veil piercing, the court may exercise personal jurisdiction vicariously over an individual if the court 

has jurisdiction over the *392 individual's alter ego company. See Newport News Holdings Co►p. v. Virtual City Vision, inc., 

650 F.3d 423, 433 (4th Cir. 2011) (observing that courts have "consistently acknowledged that it is compatible with due 

process to exercise personal jurisdiction over an individual ... who is an alter ego" (citation omitted)); see also Ranza v. 

Nike, Inc., 793 F.3d 1059 1072-73 (9th Cir. 2015) (noting that alter ego test "may be used to extend personal jurisdiction"). 

Moreover, a court may exercise jurisdiction over an entity if its alter ego "participated fully in the proceedings [below] and 

therefore waived any objections to lack of service of process." Transfield ER Cape Ltd. v. Indus. Carriers, Inc., 571 F.3d 221, 

224 (2d Cir. 2009) (citation omitted). 

Fundamentally, the jurisdictional inquiry concerns whether a particular party is before the court. See, e.g., Daimler AG v. 
Bauman, 571 U.S. 117,  134 S.Ct. 746, 754,  187 L.Ed.2d 624 (2014) (observing that personal jurisdiction involves court's 
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authority over a particular defendant); Cent. States, Se. & Sw. Areas Pension Fund v. Cent. Transp., Inc., 841 F.2d 92, 95-

96 (4th Cir. 1988) (noting that jurisdiction involves question of "proper parties"). When a company is an alter ego of its sole 

member, the alter ego and the member are effectively the same entity. Pauley,  239 A.2d at 633. Accordingly, "the 

jurisdictional contacts of [the individual] are the jurisdictional contacts of the [alter ego entity]." See Patin v. Thoroughbred 

Power Boats Inc., 294 F.3d 640, 653 (5th Cir. 2002) (citation omitted); see also Ranza, 793 F.3d at 1072-73. Moreover, 

when reverse veil piercing of a single-member LLC is involved, the individual already is properly before the court. Thus, 

there is no concern that the alter ego LLC controlled by that individual must somehow receive independent notice of a legal 

action. Cr Restatement (Second) of Judgments § 59(5) (Am. Law Inst. 1982) (observing that, in traditional piercing context, 

notice to alter ego individual is appropriate). We therefore conclude that an LLC that is the alter ego of its sole member is 

properly before the court when the court has jurisdiction over that member. See Ranza, 793 F.3d at 1072-73. 

Here, the defendants do not contend that the court erred in exercising personal jurisdiction over Mr. Coley, ITT's sole 

member, who participated fully in the district court proceedings. See Carefirst of Md., Inc. v. CareFirst Pregnancy Ctrs., Inc., 

334 F.3d 390 397 (4th Cir. 2003) (explaining that personal jurisdiction is proper when the defendant directed business 

activities at the forum state); Transfield, 571 F.3d at 224. Accordingly, applying the principles set forth above, we hold that 

the court did not err in exercising jurisdiction over ITT. 

IV. 

Finally, we find no merit in the defendants' argument that the district court erred in holding that the Coleys were equitably 

estopped from asserting any membership interest in ITT during the post-judgment proceedings. We review the district 

court's decision applying equitable estoppel for abuse of discretion. Am. Bankers Ins. Grp., Inc. v. Long, 453 F.3d 623, 629 

(4th Cir. 2006). 

Equitable estoppel is a doctrine that is intended to protect litigants from "unscrupulous opponents who induce a litigant's 

reliance" and "then reverse themselves to argue that they win under the opposite scenario." See Teledyne Indus., Inc., v. 

NLRB, 911 F.2d 1214, 1220 (6th Cir. 1990) (citation omitted); In re Varat Enters. Inc., 81 F.3d 1310=(4th Cir. 1996) 

393 (explaining that estoppel rule is *393 designed to protect party that may be prejudiced by an opponent's change of position). 

A party may invoke equitable estoppel by showing that (1) an adversary made a representation, (2) upon which the party 

relied, (3) that was contradicted by the adversary's later representation, (4) to the party's detriment. Zoroastrian Ctr. & Darb-

E-Mehr of Metro. D.C. v. Rustam Guiv Found. of N.Y.,  822 F.3d 739,  753 (4th Cir. 2016); Teledyne, 911 F.2d at 1220. 

In the pre-judgment proceedings, Mrs. Coley represented that she had no ownership interest in any of Mr. Coley's business 

entities and was not a member of ITT. Mr. Coley also testified that he was the sole member of ITT, and that his wife had no 

membership interest in ITT. He even produced an operating agreement for ITT in 2012 indicating that he was the sole 

member. DIRECTV relied on the Coleys' representations in dismissing its claims against Mrs. Coley.[Ii' l 

In direct contrast to his prior position, Mr. Coley asserted during the post-judgment proceedings that Mrs. Coley has been a 

member of ITT since "day one." Mrs. Coley herself sought a declaration in North Carolina state court that she had a 50 

percent interest in ITT. Under these circumstances, DIRECTV would have suffered prejudice if the district court had 

accepted the Coleys' new position, which was a complete repudiation of their earlier sworn statements during the pre-

judgment litigation. The Coleys' shifting positions reflected an attempt to assert whatever position would advance their quest 

to avoid liability and to place their personal assets beyond the reach of DIRECTV. Accordingly, we hold that the district court 

did not abuse its discretion in estopping the assertion of Mrs. Coley's alleged interest in ITT in the post-judgment 

proceedings.i i 

V. 

For these reasons, we affirm the district court's decision to reverse pierce the veil of ITT, rendering ITT a co-debtor in the 

judgment against Mr. Coley. We also affirm the district court's decision to estop Mr. Coley from asserting that Mrs. Coley has 

a membership interest in ITT, and we grant DIRECTV's motion to dismiss Mrs. Coley's appeal. 

AFFIRMED 
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[1] Alternatively, the district court concluded that it could employ its inherent sanction power to reach the LLCs' assets. See United States v. 
Shaffer Equip. Co.  11 F.3d 450 461-62 (4th Cir. 1993). Because we hold that the court did not err in reverse piercing ITT's veil, we do not 
reach this issue. 

[2] These three appellants filed separate appeals that have been consolidated. South Raleigh also appealed, but its appeal has been 
dismissed. 

[3] Pursuant to a request by DIRECTV, the district court also ordered the appointment of a receiver, but stayed execution of the order 
pending appeal. The appellants dispute in passing the district court's appointment of a receiver. However, their passing reference is 

insufficient to preserve the issue for our review because they fail to include reasons and citations as required by our rules. See Fed. R. App. 
P. 28(a)(8)(A)• 

[4] Mrs. Coley also contends that the court erred in exercising personal jurisdiction over her. Because we grant DIRECTV's motion to 

dismiss her appeal, we do not address her personal jurisdiction argument. 

[5] The parties have not appealed the underlying judgment, in which Mrs. Coley did participate. 

[6] Because insider reverse piercing is not at issue in this case, we express no opinion on the propriety of that theory under Delaware law. 

[7] Many other states have recognized the remedy of reverse piercing in certain circumstances. See First Flight, 306 F.3d at 135 (collecting 
cases from various jurisdictions). 

[8] The parties do not dispute that Delaware law applies to the reverse piercing analysis. 

[9] Although Delaware does not have an intermediate appellate court, the Court of Chancery of Delaware plays a significant role in the 
development of corporate law in Delaware. Adam D. Feldman, A Divided Court in More Ways Than One: The Supreme Court of Delaware 
and Its Distinctive Model for Judicial Efficacy, 1997-2003, 67 Alb. L. Rev. 849, 854 n.31 (2004). 

[10] Because we hold that Delaware law permits reverse piercing, we deny as moot Mr. Coley's motion for certification of certain questions 
to the Delaware Supreme Court. 

[11] LLCs must observe fewer internal formalities than corporations, but the principle that they should follow ordinary formalities and norms 
when doing business with other entities is the same. NetJets, 537 F.3d at 178. 

[12] We express no view whether ITT was created for a fraudulent purpose. 

[13] Because we affirm below the district court's decision to estop Mrs. Coley from asserting an interest in ITT, we do not address Mrs. 
Coley's alleged interest in ITT here. 

[14] The defendants contend that DIRECTV should not have relied on Mrs. Coley's representations, because DIRECTV had questioned her 
veracity. Their contention is unavailing, however, because what is relevant is that the Coleys made material representations upon which 
DIRECTV relied, not whether one party deceived the other. See U.S. ex reL Humble Oil & Ref. Co. v. Fid. & Cas. Co. of N.Y. 402 F.2d 893 
898 (4th Cir. 1968). Moreover, we conclude that it was plainly reasonable for DIRECTV to rely on Mr. and Mrs. Coley's consistent testimony 
that she had no interest in ITT. 

5] Having decided the issues presented on appeal, we deny as moot DIRECTV's motion to remand to allow the district court to clarify the 
scope of its judgment. 

Save trees - read court opinions online on Google Scholar. 

From the Desk of

Stuart Levine
sltax@taxation-business.com


