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IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT
________________________
No. 18-11403
________________________
D.C. Docket No. 1:16-cv-01792-ELR
STEVEN J. MYERS,
Plaintiff-Counter Defendant-Appellant,
versus
UNITED STATES OF AMERICA,
Defendant-Counter Claimant-Appellee.
________________________
Appeal from the United States District Court
for the Northern District of Georgia
________________________
(May 6, 2019)
Before TJOFLAT and JORDAN, Circuit Judges, and SCHLESINGER, * District
Judge.
PER CURIAM:

*

Honorable Harvey E. Schlesinger, United States District Judge for the Middle District
of Florida, sitting by designation.
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Steven Myers was the CFO and co-president of two companies 1 that failed
to pay trust fund taxes. Under 26 U.S.C. § 6672(a), the IRS may recover unpaid
taxes against “[a]ny person required to collect, truthfully account for, and pay over
any tax” “who willfully fails to collect such tax.” The IRS concluded that Myers
was liable under § 6672(a) and assessed the companies’ trust fund penalties against
him. Myers paid some of the penalties and then sued the Government for a refund.
The Government filed a counterclaim for the balance of the penalties, and both
parties moved for summary judgment. The District Court granted summary
judgment in favor of the Government. After the benefit of oral argument, we
affirm.
I.
The two companies that Myers worked for were owned by another company
(“Parent Company”), and Parent Company was licensed by the U.S. Small
Business Administration (the “SBA”) as a Small Business Investment Company
(the “SBIC”). The SBA guarantees debentures that SBICs issue and has the power
to place those SBICs into receivership.
Here, Parent Company violated the terms of its license, so the SBA filed suit
in the Southern District of New York to place Parent Company into receivership.

1

The companies were Window Media, LLC, and Unite Media, LLC. They both
published newspapers.
2
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See United States v. Avalon Equity Fund, L.P., No. 1:08-cv-7287 (S.D.N.Y., filed
Aug. 18, 2008). Under an agreed-to Consent Order, the Southern District of New
York placed Parent Company in receivership. Per the Consent Order, the Southern
District of New York took “exclusive jurisdiction” of Parent Company and “all of
its assets, and the Court appointed the SBA as Parent Company’s receiver.
As Parent Company’s receiver, the SBA was given “all powers, authorities,
rights and privileges . . . [enjoyed] by the general partners, managers, officers and
directors” of Parent Company. 2 In turn, Parent Company’s actual general partners,
managers, officers, and directors were dismissed. Put simply, the SBA was calling
the shots for Parent Company.
In 2009, the companies that Myers worked for failed to pay trust fund taxes.
During this time, Myers was the CFO and co-president, and he had signature
authority on the companies’ bank accounts. Parent Company was in
receivership—meaning the SBA was calling the shots—when the companies that
Myers worked for failed to pay their trust fund taxes. Thus, according to Myers,
the SBA’s agent told him to prioritize other vendors over the trust fund taxes.
And so he did. Myers knew the trust fund taxes were due, and he didn’t pay
them. But he did approve payments to these more critical vendors. Eventually, the

2

The SBA was also given “all powers and authority conferred upon” it under 15 U.S.C. §
687c and 28 U.S.C. § 754.
3

From the Desk of

Case: 18-11403

Date Filed: 05/06/2019

Page: 4 of 7

Stuart Levine
sltax@taxation-business.com

IRS assessed the trust fund tax penalties against Myers, and he paid a portion of
the assessment.
II.
Myers sued for a refund, and both parties eventually moved for summary
judgment. Rejecting Myers’s my-boss-told-me-not-to-pay argument, the District
Court granted summary judgment in favor of the Government.
Myers appealed. “On appeal from a grant of summary judgment, this Court
reviews legal questions de novo.” Al-Rayes v. Willingham, 914 F.3d 1302, 1306
(11th Cir. 2019) (citation omitted).
III.
Recognizing this Court’s long line of precedent rejecting the my-boss-toldme-not-to-pay argument,3 Myers conceded at oral argument that he would be liable
for the unpaid taxes if Parent Company’s receiver had been a private entity. This
case is different, Myers said, because Parent Company’s receiver was the SBA, a
government agency. Myers said he should not be liable because it wasn’t any old
boss telling him not to pay—it was a government agent. During argument, Myers

3

See Thosteson v. United States, 331 F.3d 1294, 1300 (11th Cir. 2003) (“Acting, or
rather failing to act, under orders from his superior does not negate [a defendant’s] culpability
under the statute.”); Thibodeau v. United States, 828 F.2d 1499, 1504 (11th Cir. 1987) (per
curiam) (noting that Eleventh Circuit precedent “hold[s] that an otherwise responsible person
cannot be relieved of this obligation [to pay taxes] when directed by another person not to pay
the taxes”); Roth v. United States, 779 F.2d 1567, 1572 (11th Cir. 1986) (rejecting the my-bosstold-me-not-to-pay defense).
4
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agreed that he would be liable if we apply the same rules to government receivers
as we do to private receivers.
So, the narrow question before us is whether 26 U.S.C. § 6672(a)—and our
case law interpreting it—applies with equal force when a government agency
receiver tells a taxpayer not to pay trust fund taxes. We hold that it does. We
cannot apply different substantive law simply because the receiver in this case was
the SBA. Thus, Myers is liable under § 6672(a).
IV.
The judgment of the District Court is
AFFIRMED.

5
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JORDAN, Circuit Judge, concurring in the judgment:
The majority concludes that Mr. Myers is responsible for trust fund penalties
under 26 U.S.C. § 6672(a) even if he was instructed by an agent of the federal
government—here an SBA receiver—to prioritize the payment of other creditors
and vendors over the trust fund taxes that were due. According to the majority, there
is no basis for adopting a different substantive rule when a federal agency is acting
as the receiver. I agree with the result, but would decide the case on a more narrow
ground.
Mr. Myers’ contention is that a person should not be liable under § 6672(a) to
a federal agency—the IRS—for trust fund penalties if a different federal agency—
the SBA acting as receiver—has told him not to pay trust fund taxes. I am not sure
this legal issue is clear cut, and I can imagine a situation—like the one presented in
McCarty v. United States, 437 F.2d 961, 963–73 (Ct. Cl. 1971)—where the answer
would not be self-evident.
My preference is to leave the broad legal question open. As I see things, Mr.
Myers is essentially arguing that the IRS should be estopped from recovering trust
fund penalties because he acted pursuant to the instructions of the SBA receiver. I
would hold that, on this record, Mr. Myers’ reliance on these instructions was not
objectively reasonable. Cf. United States v. Alvarado, 808 F.3d 474, 484–85 (11th

6
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Cir. 2015) (explaining, in the criminal context, that the public authority and
entrapment-by-estoppel defenses require reasonable reliance).
When the SBA became the receiver of the parent company, it stepped into the
private status of that entity, see Untied States ex rel. Petras v. Simparel, Inc., 857
F.3d 497, 503–04 (3d Cir. 2017), and had to abide by its own liquidation standard
operating procedures. Those procedures, in relevant part, required the SBA receiver
to make all appropriate filings with federal tax authorities as required by 28 U.S.C.
§ 960 if reasonably possible. See id. at 504; Small Business Administration, SBIC
Liquidation SOP 10 07 1 at Ch. 7 ¶ 7.b(2) (2007). In turn, § 960 provides that “[a]ny
officers and agents conducting any business under authority of a United States court
shall be subject to all Federal . . . taxes applicable to such business to the same extent
as if it were conducted by an individual or corporation.” Given this language, Mr.
Myers could not have reasonably relied on the do-not-pay instructions of the SBA
receiver. See Cal. State Bd. of Equalization v. Sierra Summit, Inc., 490 U.S. 844,
852 (1989) (explaining that Congress’ intent in enacting § 960 was that “a business
in receivership . . . should be subject to the same tax liability as the owner had he
been in possession of, and operating, the enterprise.”).

7
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MEMORANDUM
BENSON EVERETT LEGG, District Judge.
Plaintiff, Jeffrey L. Johnson ("Johnson") initiated this case by seeking a declaratory judgment against the Internal Revenue
Service.111 Johnson, the former Director of Finance at a now-defunct corporation, ISSI,121 sought a judgment declaring that
he is not personally responsible for so-called "trust fund taxes" that ISSI failed to remit to the Government.
The Internal Revenue Code requires employers to withhold federal income, social security, and medicare taxes from their
employees' wages and remit them to the United States. An officer or employee of the corporation is personally liable for
unpaid payroll taxes "if (1) he is a 'responsible person' under a duty to collect, account for, and pay over trust fund taxes,
and (2) he willfully fails to discharge his duties as a responsible person." Turpin v. U.S. 970 F.2d 1344 1347 (4th Cir.1992).
In his amended complaint, Johnson contends that he was not a responsible party and that failure to pay was not willful as to
him.
The United States filed a counterclaim against Johnson and a third-party complaint against Phillip Wright, the former
President, CEO, and majority stockholder
of ISSI. The Government sought a personal judgment against both men,
jointly and severally, in the amount of the unpaid taxes. Pursuant to a scheduling order, the parties conducted discovery.
Johnson represented himself, pro se, and Wright was represented by counsel until November 2008. Following discovery,
the Government moved for summary judgment against both Wright and Johnson. In an earlier Memorandum and Order, the
Court granted summary judgment against Wright and issued a judgment against him in the amount of the unpaid taxes,
$1,077,366.37, plus interest and other statutory additions accruing from October 15, 2007. Papers No. 65 and 66.
The Government filed its motion for summary judgment against Johnson on March 27, 2009. Because Johnson was
representing himself, the Court, on March 30, 2009, wrote Johnson a letter advising him of his obligation to respond to the
Government's motion, setting a deadline of April 16, 2009, for Johnson's opposition and warning that failure to respond
would result in a judgment by default. Johnson failed to file an opposition. On June 1, 2009, Johnson submitted a letter
notifying the Court that he intended to file a cross-motion for summary judgment and requesting an additional 30 days to
"properly respond the Defendant's characterization of events." Paper No. 73. Despite this representation and the passage of
seven months, Johnson has filed neither an opposition nor a cross-motion, nor any other papers with the Court.
The Government's motion for summary judgment remains unopposed. Although Johnson is pro se, his failure to respond
cannot be excused as inadvertent. As the plaintiff, he initiated the instant litigation. He acknowledged receipt of the
Government's motion for summary judgment, and he was warned that the failure to respond would result in a grant of
https://scholar.google.com/scholar_case?case=79214665692188555008q="683+F.+Supp.+2d+379"&h1=en&as_sdt=20000003
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summary judgment against him or the dismissal of his case. As is evidenced by his amended complaint and his participation
in discovery, Johnson is a highly educated individual who is fully capable of understanding the issues and representing
himself.
The United States Court of Appeals for the Fourth Circuit has stated that, lailthough the failure of a party to respond to a
summary judgment motion may leave uncontroverted those facts established by the motion, the moving party must still
show that the uncontroverted facts entitle the party to 'a judgment as a matter of law.' The failure to respond to the motion
does not automatically accomplish this." Custer v. Pan American Life Ins. Co., 12 F.3d 410, 416 (4th Cir.1993). Accordingly,
the Court has examined the record, which includes a number of ISSI's financial documents and extensive excerpts from the
depositions of Johnson, Wright, James Finneran, Vice President and minority stockholder of ISSIP] and Monique Mangrum,
accounting supervisor. The Court is satisfied that the Government has established as a matter of law that Johnson is liable
for the unpaid payroll taxes. The Government's motion for summary judgment is, therefore, GRANTED.

I. FACTUAL BACKGROUND
A. Johnson's Employment and Responsibilities With ISSI
Prior to its dissolution, ISSI was a government contracting and consulting firm specializing in data review and computer
systems development. Johnson began working for the company in 1997 as Director of Finance. Prior to working for ISSI,
Johnson worked as an accountant for *382 Rosen Sapperstein & Friedlander for approximately eight years.141 During that
time, ISSI was one of Johnson's clients.
As Director of Finance, Johnson had extensive authority over ISSI's financial affairs.10 Specifically, Johnson was directly
involved in: (1) interviewing, hiring, and managing finance employees; (2) signing checks drawn on ISSI's operating and
payroll accounts; (3) supervising payroll and tax withholding; (4) advising Wright which bills to pay; (5) preparing and filing
ISSI's quarterly form 941 tax returns and reporting federal income, social security, and medicare taxes withheld from
employee wages; (6) maintaining financial records, general ledgers, and bank accounts and checkbooks, preparing balance
sheets, income statements, financial projections, and budgets, and tracking cash flow; (7) working with customers,
suppliers, service providers, lenders, and lessors as needed; and (8) overseeing the company's conversion to the Y2K
compliant accounting software that ultimately incorrectly tracked the company's accounts payable and receivable.

B. ISSI's Failure to Remit Federal Taxes
ISSI experienced cash flow problems throughout 1998 and 1999.M During the fourth quarter of 1998 and first three quarters
of 1999, the company failed to remit the federal income, social security, and medicare taxes it was required to withhold from
employee paychecks. In his deposition, Johnson testified that he was aware of ISSI's federal withholding tax liabilities as
they accrued, and that he knew the company had failed to pay the taxes. Johnson, however, continued to sign checks to
pay creditors, including employees, other than the United States.

C. The Trust Fund Recovery Penalty Assessments Against Johnson
Given ISSI's failure to pay certain federal taxes, the Internal Revenue Service ("IRS") applied the trust fund penalty, found in
26 U.S.C. § 6672, and assessed a penalty of $1,005,906.01—including accrued interest as of September 10, 2007—
against Johnson.in The costs associated with each tax period are as follows:

Tax Period

Assessment
Date

Assessment

Balance Due
(as of 9/10/07)

Fourth Quarter, 1998
First Quarter, 1999
Second Quarter, 1999
Third Quarter, 1999

5/19/2003
5/19/2003
5/19/2003
5/19/2003

$ 99,992.00
$540,857.00
$ 85,524.00
$ 63,997.00

$106,978.75
$704,238.98
$111,359.07
$ 83,329.21

https://scholar.google.com/scholar_case?case=79214665692188555008q="683+F.+Supp.+2d+379"&h1=en&as_sdt=20000003
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II. STANDARD OF REVIEW
383

The Court may grant summary judgment when "the pleadings, depositions, answers to interrogatories, and admissions on
file, together with affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party
is entitled to judgment as a matter of law." Fed.R.Civ.P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317, 322-23, 106 S.Ct.
2548 91 L.Ed.2d 265 (1986). see also Felty v. Graves-Humphreys Co., 818 F.2d 1126 1128 (4th Cir.1987) (recognizing that
trial judges have "an affirmative obligation" to prevent factually unsupported claims and defenses from proceeding to trial).
Nevertheless, in determining whether there is a genuine issue of material fact, the Court views the facts, and all reasonable
inferences to be drawn from them, in the light most favorable to the non-moving party. Pulliam Inv. Co. v. Cameo Properties,
810 F.2d 1282, 1286 (4th Cir.1987).

III. ANALYSIS
The internal revenue code requires employers to withhold federal income, social security, and medicare taxes from their
employees' wages. See 26 U.S.C. §§ 3102(a), 3402(a), 7501. Because the employer holds these taxes as "special funds in
trust for the United States," they are commonly referred to as "trust fund taxes." See Plett v. U.S., 185 F.3d 216, 218 (4th
Cir.1999). While employers remain liable for failing to remit trust fund taxes, the Internal Revenue Code also imposes
personal liability—in an amount equal to the unpaid taxes—upon officers or employees who (1) are responsible for
collecting, accounting for, and remitting payroll taxes, and (2) willfully fail to do so. Id. (citing 26 U.S.C. §§ 6672(a), 6671(b)).
Further, it is "well established in tax law that an assessment is entitled to a legal presumption of correctness." U.S. v. Fior
()Walla, Inc., 536 U.S. 238, 242, 122 S.Ct. 2117, 153 L.Ed.2d 280 (2002). In other words, in the context of § 6672, an IRS
determination of tax liability is presumptively correct and the burden is placed on the taxpayer to establish that the IRS's
determination was erroneous. See U.S. v. Pomponio, 635 F.2d 293, 296 (4th Cir. 1980). In order to show that an IRS
determination was erroneous, a taxpayer must demonstrate either (1) that he was not a responsible person, or (2) that his
failure to pay the taxes was not willful. Id.

A. Johnson Was a Responsible Person
The crucial inquiry in determining responsibility under § 6672 is whether an individual "had the effective power to pay taxes
—that is, whether he had the actual authority or ability ... to pay taxes owed." Plett, 185 F.3d at 219. In providing guidance
on this issue, the Fourth Circuit has delineated a number of factors that are "indicia of the requisite authority." These factors
include whether the employee: (1) served as an officer of the company, or as a member of its board of directors; (2)
controlled the company's payroll; (3) determined which creditors to pay and when to pay them; (4) participated in the day-today management of the corporation; (5) possessed the power to write checks, and (6) had the ability to hire and fire
employees. See Hagen v. U.S., 485 F.Supp.2d 622 628 (D.Md.2007) (quoting Plett, 185 F.3d at 219). While the test
contemplates that the responsible person will have significant control over the corporation's finances, exclusive control is
unnecessary. Id.
Applying the above factors to the present case, the Government has made a satisfactory case that Johnson was a
responsible party. Johnson served as ISSI's Director of Finance. As Director, all of ISSI's financial affairs were within his
purview. He was responsible for understanding and maintaining ISSI's financial records including the general ledger, bank
accounts, balance sheets, income statements, financial projections, budgets, and cash flow statements. He participated in
interviewing and hiring finance department employees, interacted with outside accountants, vendors, and customers,
and advised Wright on a regular basis which bills to pay and when. Furthermore, Johnson had the ability to request and
sign checks drawn on the company's accounts. Although at least one account required two signatures for checks larger
than $2,000.00, Johnson had the ability to transfer money into the payroll account and write checks of any amount drawn on
that account. Finally, Johnson personally prepared the quarterly form 941 tax returns reporting ISSI's payroll tax liabilities. In
short, Johnson played a substantial role in managing and maintaining ISSI's overall financial affairs and was thus a
responsible party under § 6672.18]

B. Johnson Willfully Failed to Remit ISSI's Taxes
https://scholar.google.com/scholar_case?case=79214665692188555008q="683+F.+Supp.+2d+379"&h1=en&as_sdt=20000003
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When considering this requirement under § 6672, the Fourth Circuit has held that "the failure to pay trust fund taxes cannot
be willful unless there is either 'knowledge of nonpayment or reckless disregard for whether the payments were being
made.- Hagen, 485 F.Supp.2d at 630 (quoting Turpin v. U.S., 970 F.2d 1344, 1347 (4th Cir.1992)). One principal way of
demonstrating willfulness is to "show that the responsible person made a voluntary, conscious and intentional decision to
prefer other creditors over the Government." Id. (internal citation and quotation marks omitted); see also Johnson v. U.S.,
203 F.Supp.2d 416 423 (D.Md. 2002) ("The 'intentional preference of other creditors' over the United States is 'sufficient to
establish the element of willfulness' under section 6672." (quoting Turpin, 970 F.2d at 1347)). Even if an individual bears no
evil motive—i.e. an intent to defraud the IRS—willfulness is nonetheless established by the intentional act of paying other
creditors before the United States. See Bell v. U.S., 355 F.3d 387, 393 (6th Cir.2004).
Johnson admitted on deposition that he knew ISSI's payroll taxes were due and owing. Johnson had been an accountant
and he appreciated that payroll taxes are a legal obligation of a corporation.121 He stated that he understood at the time that
if a company did not pay the quarterly payroll taxes, "there would be penalties and interest" assessed by the IRS. Ex. 9, p.
167. Johnson testified that he sat down with Wright and explained that the payroll taxes were due and must be paid.
Johnson also knew that ISSI was paying other creditors in preference to its payroll tax obligations. Despite this knowledge,
he continued to sign checks to other creditors. He signed these checks despite knowing that ISSI was having cash flow
problems. Thus, he appreciated the risk that the payroll taxes might never be paid.

385

Johnson cannot be relieved of responsibility for the tax deficiencies by claiming, as he does in his amended complaint, that
he followed Wright's instructions not to pay the trust fund taxes out of fear of being fired. Following the orders of a superior
to pay expenses other than payroll taxes is not a defense under § 6672.
See Brounstein v. U.S., 979 F.2d 952, 955 (3d
Cir.1992) ("Instructions from a superior not to pay taxes do not, however, take a person otherwise responsible under section
6672(a) out of that category."); Gephart v. U.S., 818 F.2d 469, 475 (6th Cir.1987) ("[A] responsible person follows the
directions of a supervisor not to pay withholding taxes to the government at his peril."); see also Plett, 185 F.3d at 221-22
(rejecting responsible person's defense that he did "as he was told").
Even construing the facts in the light most favorable to him, Johnson still had the actual ability to remit the payroll taxes to
the Government but intentionally allowed other creditors to be paid instead. Thus, under § 6672, Johnson is personally
liable for the company's failure to pay those taxes.ILD1

IV. CONCLUSION
For the foregoing reasons, the Court will, by separate order: (i) GRANT the United States' Motion for Summary Judgment,
(ii) ORDER that Johnson pay the United States $1,005,906.01, plus interest and other statutory additions accruing from
September 10, 2007, and (iii) DIRECT the Clerk of the Court to close this case.
[1] The Internal Revenue Service ("IRS") was the original defendant. This Court granted the IRS's motion to substitute the United States of
America as the proper defendant on May 1, 2007.
[2] Information Systems Solutions International, Inc.
[3] The Government did not bring suit against Finneran for the unpaid payroll taxes.
[4] Johnson has a Bachelor of Science degree in finance from Salisbury State College. He took classes in accounting while in college and
received in-house income tax training while at Rosen Sapperstein & Friedlander.
[5] The finance department—which Johnson oversaw—was responsible for handling accounts, financial reporting, payroll, and tax matters.
[6] These problems ultimately led to the company's shutdown in late 2000.
[7] The Government had provided certified records of the trust fund recovery penalty assessments against and balances due from Johnson.
These records are self-authenticating and require no extrinsic evidentiary support. See Fed. R. Ev. 902.
[8] It should be noted that Johnson's assertion that he could not independently make major decisions on the company's behalf does not
relieve him of responsible person status. More than one individual can be a responsible person under § 6672, as "exclusive control is not
necessary" to the responsible person analysis. Hagen v. U.S. 485 F.Supp.2d 622 628 (D.Md.2007) (citing Greenberg v. U.S. 46 F.3d 239
243 (3d Cir.1994)). Indeed, "§ 6672 applies to all responsible persons, and not just the most responsible person." Id.
[9] Wright testified on deposition that Johnson was hired in part because of his experience and understanding of payroll taxes. Ex. 10, p.
182-83.
https://scholar.google.com/scholar_case?case=7921466569218855500&q="683+F.+Supp.+2d+379"&h1=en&as_sdt=20000003
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[10] The Court has confined its analysis to those facts admitted by Johnson. These facts establish that Johnson was a responsible person
within the scope of § 6627 and that he willfully failed to discharge his duties as a responsible person. Other parts of the record, which
Johnson has chosen not to rebut, suggest that Johnson's actions were more deliberate than he admits. For example, in its motion, the
Government avers that ISSI's failure to pay the payroll taxes was part of its strategy to manage cash flow. Paper No. 70, p. 14 (citing Ex.
11, p. 132-34 (stating that Johnson and Wright failed "to make federal payroll tax payments [as] a cash flow management strategy because
they believed that they could get penalties and interest abated for late payments")). The Government also points out that significant
evidence exists to contradict Johnson's statements that he did not have unilateral authority to approve payments. Paper No. 70, p. 8 (citing
Ex. 10, p. 120-23, 166-67, 221-24; Ex. 11, p. 70-73, 79-82, 114-17). By failing to respond to the Government's motion for summary
judgment, Johnson has failed to rebut or explain these assertions.
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AGEE, Circuit Judge:
Mary Johnson (“Mrs. Johnson”) brought this suit against the
United

States

seeking

a

refund

of

payments

on

a

federal

withholding tax penalty assessed against her under 26 U.S.C.
§ 6672. 1

The Government counterclaimed against both Mrs. Johnson

and her husband, Ford Johnson (“Mr. Johnson”), individually, to
reduce

to

recovery

judgment

penalties

the

remaining

assessed

balance

against

them.

of

the

The

trust

Johnsons

fund
now

appeal the district court’s grant of summary judgment to the
Government against each of them.

For the reasons that follow,

we affirm the judgment of the district court.

I.
The following facts are either uncontroverted, taken in the
light most favorable to the Johnsons, or have been admitted by
the Johnsons in their pleadings. 2

1

In 1969, Mr. Johnson formed a

The § 6672 assessment was made against Mrs. Johnson for
the following tax quarters ending: December 31, 2001; September
30, 2002; March 31, 2003; June 30, 2003; June 30, 2004;
September 30, 2004; and December 31, 2004. (J.A. 27.)
2
When reviewing the district court’s grant of summary
judgment, we construe the facts in the light most favorable to
the Johnsons, the nonmoving party.
Laber v. Harvey, 438 F.3d
404, 415 (4th Cir. 2006) (en banc); see also Bright v. QSP,
Inc., 20 F.3d 1300, 1305 (4th Cir. 1994), cert. denied, 513 U.S.
(1994) (statements in a party’s pleadings are conclusively
binding on that party).
3
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non-profit corporation, Koba Institute, Inc. (“Koba Institute”), 3
to perform various government contracts in conjunction with Koba
Associates, Inc. (“Koba Associates”), a for-profit corporation
that he owned and managed.

When Koba Associates failed to pay

its payroll taxes in the mid-1990s, the Internal Revenue Service
(“IRS”)

assessed

trust

fund

recovery

Johnson pursuant to 26 U.S.C. § 6672. 4
taxes,

accompanied

by

the

lien

penalties

against

Mr.

The outstanding payroll

subsequently

imposed

on

Mr.

Johnson for the § 6672 trust fund recovery penalties, ultimately
led Mr. Johnson to close Koba Associates. 5

The presence of the

lien severely limited Mr. Johnson’s ability to obtain credit for
Koba Institute.

3

Koba Institute provides residential
services to special needs children in Maryland.
4
Section 6672 provides in pertinent part:

and

educational

Any person required to collect, truthfully
account for, and pay over any tax imposed by
this title [a “responsible person”] who
willfully fails to . . . account for and pay
over such tax, or willfully attempts in any
manner to evade or defeat any such tax or
the payment thereof, shall, in addition to
other penalties provided by law, be liable
to a penalty equal to the total amount of
the tax evaded, or not collected, or not
accounted for and paid over.
26 U.S.C. § 6672(a).
5
When the IRS assessed trust fund recovery penalties
against Mr. Johnson for the failure of Koba Associates to pay
its payroll taxes, the IRS considered assessing the same
penalties against Mrs. Johnson but ultimately declined to do so.
4
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This

fiscal

reality

led

Mr.

Johnson

to

approach

Mrs.

Johnson about restructuring Koba Institute so as to facilitate a
continuation

of

their

business.

In

1998,

Koba

Institute

converted to a for-profit corporation under Maryland law, with
Mrs. Johnson as its sole shareholder.

Because Mrs. Johnson “was

not encumbered by a lien” like Mr. Johnson, her status as the
corporation’s owner enabled Koba Institute to enter into leases
and other contracts, as well as obtain lines of credit based on
Mrs. Johnson’s endorsement.

(J.A. 998.)

As the sole shareholder of Koba Institute, Mrs. Johnson
elected herself as chair of the corporation’s board of directors
in 2001.

The corporation’s bylaws require that the chair of the

board “be elected President of the Institute.”

6

(J.A. 615.) 6

The bylaws describe the president’s role as follows:
The President [who] shall be chairperson of
the Board of Directors . . . shall preside
at
all
meetings
of
the
Board
and/or
officers.
[S]he shall review, approve and
recommend to the Board all proposed projects
and budgets on an annual basis. [S]he shall
be authorized to execute . . . legal papers,
documents and instruments on behalf of the
Institute.
[S]he
shall
have
general
authority to manage the business and affairs
of the Institute on a day to day basis,
subject to and in accordance with the
directions of the Board of Directors.

(J.A. 617–18.)
The bylaws also authorize the board members to
“approv[e] . . . proposed projects and budgets,” “establish[ ] .
. . banking relations including [the] power to borrow money,”
(Continued)
5
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According to the Johnsons, because they had agreed that Mrs.
Johnson would be the primary caregiver of the couple’s children,
Mrs. Johnson “delegated” and “entrusted” her authority in the
corporation to Mr. Johnson, and thereafter elected Mr. Johnson
president

of

Koba

Institute

on

February

notwithstanding the contrary bylaw requirement.
478, 480, 1481–82, 1515.)

20,

2001,

(See J.A. 16,

Mrs. Johnson, in turn, served as the

corporation’s vice president.
The same day that Mrs. Johnson appointed herself as board
chair, February 20, 2001, Koba Institute’s board of directors—
comprised of the Johnsons and an unrelated corporate secretary—
unanimously approved the following resolution:
The present holders of the offices of
President,
Vice-President,
Treasurer
and
Secretary are authorized to sign checks,
drafts, instruments, . . . and . . . orders
for
the
payment
of
money
from
[Koba
Institute]
accounts,
to
endorse
checks,
instruments, evidences of indebtedness and
orders payable, owned or held by [Koba
Institute],
and
to
.
.
.
sign
any
application, deposit agreement, signature
card or other documentation required by the
Bank
[of
America],
with
the
following
limitation: . . . that either Ford T.
Johnson,
Jr.
(President
of
the
Company/Treasurer) or Mary L. Fogg Johnson
(Vice-President of the Company/Chairperson)
may act alone or with any other named
signatory
to
said
accounts
in
any

and “control and manage[ ] . . . property, including [the] power
to purchase, . . . and dispose of the same.” (J.A. 616–17.)
6
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transactions with the Bank; however, any
transactions . . . which are not signed by
either [of them] must be signed by at least
two of the following people . . . .
(J.A. 612 (emphasis added).)

Koba Institute’s payroll account

expressly

Johnson

provided

that

Mrs.

singularly” on that account.

had

the

power

to

“sign

(J.A. 647, 651, 670; see also J.A.

537–38, 1486–87.)
Having
Johnson’s

“delegated”
actual

her

authority

involvement

at

Koba

during the 2001 through 2004 period.
office

at

Koba

Institute

and

to

Mr.

Johnson,

Institute

was

Mrs.

limited

Nonetheless, she had an

received

a

significant

annual

salary ranging from approximately $100,000 to $193,000, as well
as a corporate car and cell phone.

In addition, the rent for

Mrs. Johnson’s residence, shared with Mr. Johnson, was provided
by Koba Institute. 7
In the 2001 to 2004 period, Mrs. Johnson only came to work
once per month.
resolutions,

such

When she did so, she would approve any board
as

ratification

of

Mr.

Johnson’s

acts

as

president, or perform tasks in the human resources department.
Thus, while Mrs. Johnson may have given an opinion regarding
7

During the same periods, Mr. Johnson received no direct
salary from the corporation, instead having Koba Institute pay
the rent for the couple’s home. In 2001, 2002, and 2004, these
rent payments totaled between $40,000 and $50,000.
(J.A. 468–
69, 473, 556, 594–95.) In 2003, however, Koba Institute did not
make any rent payments on Mr. Johnson’s behalf, and he received
no compensation from the corporation.
7
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hiring and firing employees during the relevant time frame, Mr.
Johnson made the ultimate decisions regarding employment.
J.A. 1508–09, 1608, 1661.)

(See

Indeed, because Mr. Johnson oversaw

the corporation’s day-to-day operations, other employees viewed
him as “the one who decides everything” and went to Mr. Johnson—
rather than Mrs. Johnson—with any questions that arose in the
business, including financial matters such as the payment of
payroll taxes.

(J.A. 1605.)

When Mr. Johnson was out of the office, he left explicit
instructions
business,

for

Mrs.

including

Johnson

which

to

checks

follow
to

on

sign

in

Koba
his

Institute
absence.

Because of her limited involvement with the corporation’s daily
operations, however, Mrs. Johnson was unaware of “the background
or the context” for these checks and did not feel comfortable
signing any checks that Mr. Johnson had not authorized.
1576.)

(J.A.

Accordingly, from 2001 through 2004, she never attempted

to write checks that Mr. Johnson had not already approved.
Near the end of 2004, Mrs. Johnson received a notice from
the IRS that Koba Institute had not paid its payroll taxes for
several quarters from 2001 through 2004.

Prior to that time,

Mrs. Johnson was unaware that the payroll taxes were unpaid.
Upon receipt of the notice, she had “a serious talk” with Mr.
Johnson and “told him” that the situation was “unacceptable” and
that Koba Institute had “to take steps to make sure that it [did
8
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not] happen again.”

(J.A. 1501.)

Mrs. Johnson then fired the

finance director, who had been tasked with making payroll tax
payments, and “directed Mr. Johnson to personally handle all
future

tax

payments

as

of

January

2005.”

(J.A.

17.)

She

“required” Mr. Johnson to provide her with “visual proof” of all
withholding tax payments that Koba Institute subsequently made.
(J.A. 17.)

Additionally, at least with regard to the payroll

account, Mrs. Johnson no longer followed the prior procedure for
check authorization; that is, she no longer required instruction
from Mr. Johnson before writing checks herself from the payroll
account for payment of the taxes.
Due to Mrs. Johnson’s “revamped oversight of tax payments,”
Koba Institute began remitting its post-2004 payroll taxes to
the

IRS

in

corporation
payroll

full
did

taxes

and,
not,

for

generally,
however,

the

2001

pay

on

time.

the

through

(J.A.

outstanding

2004

17.)

The

delinquent

delinquent

periods

although it continued to pay its other business debts, such as
employee wages and Mrs. Johnson’s compensation.
the

IRS

assessed

trust

fund

recovery

Subsequently,

penalties

(the

“100%

penalty”) against Mr. and Mrs. Johnson individually, pursuant to

9
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26 U.S.C. § 6672. 8

Mrs. Johnson later paid $351.00 toward her

assessed penalty.
On March 30, 2009, Mrs. Johnson filed suit in the United
States District Court for the District of Maryland seeking a
refund of the penalty she had paid, asserting that the § 6672
assessment against her was erroneous. 9

The Government filed a

counterclaim against both of the Johnsons in order to reduce its
assessments

to

judgment,

assessments

due,

seeking

including

to

recover

penalties,

the

interest,

balance
and

of

costs.

Based upon transcripts of account showing the balances due as of
August 22, 2011, the Government ultimately sought to recover
$304,355.90 from Mrs. Johnson and $240,071.12 from Mr. Johnson.
The Government filed separate motions for summary judgment
against Mr. and Mrs. Johnson, contending that each was liable
under

§

6672

as

a

“responsible

person”

who

failed to pay over the withheld payroll taxes.
supported

the

assessments

with

Forms

had

“willfully”

The Government

4340—Certificates

of

Assessments, Payments, and Other Specified Matters, noting that
the assessments on the Forms 4340 were presumptively correct and
that the burden fell on the Johnsons to demonstrate otherwise.
8

The § 6672 trust fund recovery penalty is commonly termed
the “100% penalty” by tax practitioners and we use that term
here for the § 6672 penalties assessed.
9
Mrs. Johnson initially named the IRS as the defendant in
this action.
The parties subsequently agreed that the proper
defendant was the United States, which was substituted as such.
10
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The Government also moved to strike the reports and testimony of
an expert witness the Government anticipated the Johnsons would
rely upon in opposing summary judgment.
The
strike,

Johnsons
and

jointly

separately

summary judgment.

opposed

opposed

the

the

Government’s

Government’s

motion

motions

to
for

Mr. Johnson also moved for partial summary

judgment against the Government as to him.
The
summary

district

court

judgment,

granted

denied

Mr.

the

Government’s

Johnson’s

motion

motions
for

for

partial

summary judgment, and denied the Government’s motion to strike
as

moot.

With

respect

to

Mr.

Johnson,

the

district

court

determined that the assessment against him was valid, rejecting
his argument that the assessment was not made within the threeyear

limitations

period

established

by

I.R.C.

§

6501.

The

district court then concluded that no material issue of disputed
fact remained as to Mr. Johnson.
With respect to Mrs. Johnson, the district court held that
she had also failed to show a genuine dispute of material fact
regarding

her

liability.

The

court

determined

that

“Mrs.

Johnson was a responsible person at Koba Institute during the
relevant

quarters

corporation’s

even

affairs

was

though

her

minimal,”

participation
and

that

she

in
had

the
acted

“willfully” in failing to see to it that the outstanding tax
liabilities were paid.

(J.A. 253, 268.)
11
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The district court also concluded that the judgment entered
against Mrs. Johnson would not result in a double recovery for
the Government.
retaining

only

The
one

court
full

noted

the

satisfaction

Government’s
of

an

policy

underlying

of
tax

liability despite it being able to attempt to collect against
any responsible party, and reasoned that any potential issues
could be avoided through careful drafting of the final judgment
order.
Finally, the district court denied as moot the Government’s
motion to strike the reports of the Johnsons’ expert and to
exclude his testimony at trial, finding that in their opposition
to the Government’s motions for summary judgment, the Johnsons
had “neither relied upon [the expert’s] reports nor produced any
evidence

to

create

prohibit

the

entry

an
of

issue

of

summary

material

judgment

fact”

against

that

them.

would
(J.A.

271.)
The district court accordingly entered judgment in favor of
the

Government

against

Mr.

and

Johnson

against
for

Mrs.

Johnson

$240,071.12,

for

plus

$304,955.90

interest

in

and
each

instance at the rate specified in I.R.C. § 6601 from August 22,
2011

until

payment.

The

judgment

order

provided

that

the

judgment would “be reduced to the extent that the United States
. . . has collected or will collect on those debts pursuant to
the offer in compromise it approved with Koba Institute.”
12
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274.)

The Johnsons filed a joint motion to alter, amend, or

relieve the judgment, which the district court denied.
The

Johnsons

timely

noted

this

appeal,

and

we

have

jurisdiction pursuant to 28 U.S.C. § 1291.

II.
The Internal Revenue Code (“I.R.C.” or the “Code”) requires
employers to withhold federal social security and income taxes
from the wages of their employees.

See 26 U.S.C. §§ 3102(a),

3402(a); Erwin v. United States, 591 F.3d 313, 319 (4th Cir.
2010).

Because

the

employer

holds

these

taxes

as

“special

fund[s] in trust for the United States,” 26 U.S.C. § 7501(a)
(emphasis added), the withheld amounts are commonly referred to
as “trust fund taxes,” Slodov v. United States, 436 U.S. 238,
243 (1978) (internal quotation marks omitted).
The Code “assure[s] compliance by the employer with its
obligation . . . to pay” trust fund taxes by imposing personal
liability on officers or agents of the employer responsible for
“the employer’s decisions regarding withholding and payment” of
the taxes.

Id. at 247 (interpreting 26 U.S.C. § 6672).

To that

end, § 6672(a) of the Code provides that “[a]ny person required
to collect, truthfully account for, and pay over any tax . . .
who willfully fails” to do so shall be personally liable for “a
penalty equal to the amount of the tax evaded, or not . . . paid
13
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over,” the 100% penalty.

26 U.S.C. § 6672(a).

Although labeled

as a “penalty,” § 6672 is not primarily a punitive provision as
it “brings to the government only the same amount to which it
was entitled by way of the tax.”
F.2d

173,

178

n.6

(5th

Cir.

Turnbull v. United States, 929

1991)

(internal

quotation

marks

omitted).
Personal liability for a corporation’s unpaid trust fund
taxes

extends

collection
fail[s]”

to

and

to

see

any

person

payment
that

of

the

who

(1)

those
taxes

is

taxes;
are

“responsible”

and

paid.

(2)

for

“willfully

Plett

v.

United

States, 185 F.3d 216, 218 (4th Cir. 1999); O’Connor v. United
States, 956 F.2d 48, 50 (4th Cir. 1992).

Once the IRS assesses

a taxpayer for this liability, the taxpayer has the burden of
proof

at

trial

on

both

elements

of

§

6672

liability.

See

O’Connor, 956 F.2d at 50.
We
judgment

review
to

the

de

novo

a

district

Government,

favor of the taxpayer.

court’s

resolving

all

grant

of

disputed

See O’Connor, 956 F.2d at 50.

summary
facts

in

To defeat

summary judgment, however, the taxpayer—like any other litigant—
must identify an error of law or a genuine issue of disputed
material fact.

See Fed. R. Civ. P. 56(a); Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 256 (1986); see also Bouchat v. Balt.
Ravens Football Club, Inc., 346 F.3d 514, 522 (4th Cir. 2003).
“[I]n the absence of disputed material facts, summary judgment
14
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represents a favored mechanism to secure the ‘just, speedy, and
inexpensive determination’” of taxpayer liability under § 6672.
Plett, 185 F.3d at 223 (emphasis in original) (quoting Fed. R.
Civ. P. 1).

III.
With

the

foregoing

principles

claims of error raised on appeal.

in

mind,

we

turn

to

the

Mr. Johnson contends that the

grant of summary judgment was erroneous because the assessment
of the 100% penalty as to him was time-barred under § 6501 of
the

Code.

Mrs.

Johnson

argues

that

the

grant

of

summary

judgment against her was erroneous because she was neither a
“person

responsible”

Koba

Institute’s

withholding taxes nor “willfully” failed to do so.

Lastly, the

Johnsons

posit

liabilities

that

under

§

for

the

the

payment

amounts

6672

were

of

of

their

incorrectly

respective

calculated

tax

because

disputed issues of material fact remained to be determined.

We

consider each argument in turn.

A.
Mr.

Johnson

contends

that

the

assessment

of

the

100%

penalty against him was not “made within the limitations period
set

forth

in

26

U.S.C.

§

6672.”

(Br.

29.)

However,

Mr.

Johnson’s one-page “argument” on brief as to this issue gives no
15
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description as to the basis at law for his contention.

Even

after questioning at oral argument, we are left with no firm
guide as to why Mr. Johnson contends the assessments are timebarred.
Mr. Johnson has not challenged the basis for the district
court’s decision in any meaningful way.
28(a)(9)(A)
opening

(requiring

brief

to

argument

contain

See Fed. R. App. P.

section

“appellant’s

of

an

appellant’s

contentions

and

the

reasons for them, with citations to the authorities and parts of
the record on which the appellant relies”).
has

failed

Appellate
explaining

to

comply

Procedure
how

the

with

the

dictates

28(a)(9)(A),
district

as

court

Here, Mr. Johnson

of

he

Federal

offers

erred;

no

rather,

Rule

of

argument
he

simply

states the issue he wishes to raise and cites several sections
of the Code, but without analysis of how these statutes would
apply to him.
abandoned

or

As a result, we consider Mr. Johnson to have
waived

his

challenge

to

the

district

court’s

determination that the assessment of the 100% penalty against
him

under

§ 6672

was

not

timely.

See

Edwards

v.

City

of

Goldsboro, 178 F.3d 234, 241 n.6 (4th Cir. 1999) (“Failure to
comply with the specific dictates of [Federal Rule of Appellate
Procedure

28(a)(9)(A)]

with

respect

to

a

particular

claim

triggers abandonment of that claim on appeal.”); see also Oken
v. Corcoran, 220 F.3d 259, 274 n.2 (4th Cir. 2000) (Michael, J.,
16
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concurring) (“In order to preserve an issue on appeal, however,
it

is

not

enough

to

simply

assert

the

claim;

a

party

must

provide supporting argument.”).
Accordingly,

we

affirm

the

district

court’s

grant

of

summary judgment against Mr. Johnson individually.

B.
We next address the argument that the district court erred
in

granting

Specifically,
“person

summary
Mrs.

judgment

Johnson

responsible”

for

against

Mrs.

that

was

contends
the

payment

she
of

Koba

Johnson.
not

(1)

a

Institute’s

withholding taxes; and (2) did not “willfully” fail to pay over
those taxes.

We must disagree with Mrs. Johnson because the

undisputed record shows that she was properly liable for the
100% penalty.

1.
The Code defines a “responsible person” as one “required to
collect,
U.S.C.

§

truthfully
6672(a)

account

(emphasis

for,

and

added).

pay
The

over

any

Supreme

tax,”
Court

26
has

interpreted this statutory language to apply to all “persons
responsible for collection of third-party taxes and not . . .
[only] to those persons in a position to perform all three of
the enumerated duties.”

Slodov, 436 U.S. at 250.
17
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Code

deems

anyone

required

to

“collect”

or

“account

for”

“remit” taxes a “responsible person” for purposes of §

or

6672.

See Plett, 185 F.3d at 219.
In

determining

whether

a

person

is

“responsible”

under

§ 6672, we undertake a “pragmatic, substance-over-form inquiry”
focused on the person’s status, duty, and authority within the
corporation.

Id.

The “crucial inquiry is whether the person

had the ‘effective power’ to pay the taxes—that is, whether he
[or she] had the actual authority or ability, in view of his
status within the corporation, to pay the taxes owed.”

Id.

(quoting Barnett v. IRS, 988 F.2d 1449, 1454 (5th Cir. 1993)).
Because
form,”

this

holding

taxpayer

a

a

analysis
corporate

“responsible

focuses
title

person.”

“on

substance

alone

does

O’Connor,

rather

not

956

than

render

F.2d

at

a
51.

While a determination of that status is necessarily fact-based,
summary

judgment

is

nonetheless

appropriate

where,

in

the

absence of genuine disputes of material fact, it is clear “as a
matter of law” that the taxpayer satisfies this test and is a
“responsible

person.”

Barnett,

988

F.2d

at

1454

&

n.10

(acknowledging that “countless courts have found responsibility
[for purposes of § 6672] as a matter of law” because “extensive
caselaw . . . narrowly constrains a factfinder’s province in
§ 6672

cases”).

Our

analysis

is

guided

by

a

list

of

non-

exclusive factors common in the § 6672 case law, such as whether
18
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the taxpayer served as an officer of the corporation or a member
of its board of directors, controlled the corporation’s payroll,
determined

which

creditors

to

pay

and

when

to

pay

them,

participated in the corporation’s day-to-day management, had the
ability to hire and fire employees, and possessed check-writing
authority.

Erwin, 591 F.3d at 321; Plett, 185 F.3d at 219.

Although “a party cannot be presumed to be a responsible
person merely from titular authority,” O’Connor, 956 F.2d at 51,
status as an officer or director is “nevertheless material” to
this determination, Teets v. United States, 29 Fed. Cl. 697, 706
(Fed. Cl. 1993).

Mrs. Johnson had been the corporation’s sole

shareholder since 1998 and consequently had the effective power
to change the officers and directors as she chose and thereby
direct the business of the corporation.

Separately as both vice

president and chair of the board of directors since early 2001,
Mrs.

Johnson

enjoyed

considerable

actual

authority

at

Koba

Institute.
The

corporation’s

documents

demonstrate

bylaws,
that

board

Mrs.

resolutions,

Johnson

was

a

and

banking

“responsible

person,” as it is clear that she had effective control of the
corporation, including its finances.

See Taylor v. IRS, 69 F.3d

411, 416–17 (10th Cir. 1995) (holding corporate director and
officer a “responsible person” as a matter of law because he
“possessed

sufficient

control

over
19
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authority to borrow funds and write checks and thereby had the
‘effective power’ to pay those taxes” (quoting Barnett, 988 F.2d
at 1454)).

The foregoing corporate documents indicate that Mrs.

Johnson, while serving as chair of the board, would also serve
as president of the corporation, a role that included authority
to manage Koba Institute’s daily affairs and to execute checks
and other legal documents on its behalf.

Although Mrs. Johnson

“delegated” and “entrusted” this authority to Mr. Johnson prior
to 2005, (See J.A. 16, 478, 480, 482, 1481–82, 1515), remaining
only minimally involved in the corporation’s affairs as board
chair and vice president, delegation of such authority does not
relieve a taxpayer of responsibility under § 6672, Purcell v.
United

States,

taxpayer’s

1

F.3d

function

in

932,
an

937

(9th

enterprise

Cir.

1993)

(That

“is

unconnected

a
to

financial decision making or tax matters is irrelevant where
that individual has the authority to pay or to order the payment
of delinquent taxes.”); Erwin, 591 F.3d at 322.

A taxpayer may

be a “responsible person” if she “had the authority required to
exercise

significant

control

over

the

corporation’s

financial

affairs, regardless of whether [s]he exercised such control in
fact.”

Purcell, 1 F.3d at 937 (concluding that a president and

sole shareholder, who was also an authorized signatory on the
corporation’s checking account, was a “responsible person” even
though he had fully delegated all financial duties to another
20
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employee).

Thus,

Johnson

permitting

and

despite

delegating

him

to

run

her

the

authority

to

corporation’s

Mr.

daily

affairs, Mrs. Johnson remained a “responsible person” because
she had effective control of the corporation and the effective
power to direct the corporation’s business choices, including
the withholding and payment of trust fund taxes.
Although Mrs. Johnson maintains that any authority she held
was

merely

technical

in

nature,

the

undisputed

evidence

establishes that she possessed both legal and actual authority
over Koba Institute.

See United States v. Landau, 155 F.3d 93,

103 (2d Cir. 1998) (if taxpayer fails to show a genuine dispute
of

material

fact

on

nature

of

authority,

the

court

“may

reasonably conclude that the documentary evidence of authority
reflects

the

reality”).

Mrs.

Johnson’s

voluntary

minimal

involvement in daily corporate affairs before 2005, however, and
assertions
authority

that
fail

Mr.
to

Johnson

create

a

exercised

genuine

all

dispute

daily
of

operating

material

fact

regarding limitations on her effective power as to the trust
fund taxes.

Any deferral by Mrs. Johnson in the exercise of her

authority never altered the fact that she possessed “effective
power” over Koba Institute at all times.
at

1454.

Indeed,

Mrs.

Johnson’s

See Barnett, 988 F.2d

actions

immediately

after

learning of the tax delinquencies in December 2004—a period that
“cast[s] light” on her responsibility from 2001 through 2004—
21

From the Desk of

Stuart Levine
sltax@taxation-business.com

demonstrate that her actual authority was co-extensive with the
legal authority she possessed.

Erwin, 591 F.3d at 321.

Mrs. Johnson admits in her pleadings that she “fired the
finance director,” the employee tasked with making payroll tax
payments, as soon as she discovered that Koba Institute had not
remitted these taxes as required by law.
“directed

Mr.

Johnson

to

personally

(J.A. 17.)

handle

all

She also

future

tax

payments as of January 2005” and “required” him to provide her
with “visual proof” of all tax payments the corporation made.
(J.A. 17.)

These admissions indicate that Mrs. Johnson’s status

in the corporation during the quarters at issue enabled her to
have

“substantial

input

into

[its

financial]

decisions

[from

2001 through 2005], had [s]he wished to exert [her] authority.” 10
Barnett, 988 F.2d at 1455 (quotation marks omitted).

10

Although not singly determinative, Mrs. Johnson’s
execution of corporate leases and lines of credit as a guarantor
for Koba Institute offers additional support for the conclusion
that she was a “responsible person” for § 6672 purposes.
See
Erwin, 591 F.3d at 322 (discussing a taxpayer’s personal
guarantees of corporate loans in determining his responsibility,
but noting that this fact “[did] not alone establish” his status
as a “responsible person”). Without these acts by Mrs. Johnson,
the corporation’s financial capacity would have been adversely
affected. Because Mrs. Johnson actively intervened to keep the
corporation financially viable, Koba Institute was able to pay
its creditors.
The record further reflects that Mrs. Johnson
made more than a dozen loans to Koba Institute between 2001 and
2003, after Mr. Johnson had informed her that the corporation
needed additional funds to cover its operating expenses.
22
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Moreover,

the

fact

that,

from

2001

through

2004,

Mrs.

Johnson followed the corporation’s internal policy and did not
write checks without knowing that Mr. Johnson had previously
approved

them

status.

does

(See

not

J.A.

negate

1484–91,

§

6672

1576.)

“responsible
Although

she

person”
followed

corporate procedure without exception during that time, it is
undisputed that Mrs. Johnson ceased following this policy almost
immediately

upon

deficiencies

and

learning
could

of

have

the

done

2001-2004

so

at

payroll

any

earlier

tax
time.

Following her “revamped oversight of tax payments,” Mrs. Johnson
would

write

checks

from

the

instruction from Mr. Johnson.

payroll

account

without

(J.A. 17, 1484–85.)

any

Accordingly,

the fact that Mrs. Johnson previously chose not to write checks
without

Mr.

Johnson’s

approval

does

not

show

that

she

was

prevented earlier from doing so other than by her own choice.
See, e.g., Thosteson v. United States, 331 F.3d 1294, 1299–1300
(11th Cir. 2003) (holding corporate officer and stockholder a
“responsible

person”

as

a

matter

of

law

even

though

he

had

“limited check writing authority, up to only $750, without a
countersignature”); Lyon v. United States, 68 F. App’x 461, 469
(4th Cir. 2003) (unpublished) (per curiam) (“The fact that [the
taxpayer]

chose

not

to

exercise

his

legal

authority

is

not

enough to show that he had no actual authority. . . . [He] has
not demonstrated that his father actually prevented him, or that
23
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he could have prevented him, from paying the taxes if [he] had
attempted to do so.”).

The record also indicates that Koba

Institute

operating

opened

several

accounts

between

2001

and

2005, and that on each of those accounts, Mrs. Johnson was fully
authorized to write checks and execute other bank documents.
While

she

operations
Johnson

of

had

may
the

a

not

have

been

corporation

non-delegable

running

between

2001

responsibility

Institute’s financial affairs.

the
and
to

day-to-day
2004,

Mrs.

monitor

Koba

See Barnett, 988 F.2d at 1457

(“[W]e believe that not only is it a bad business practice for a
high-level company official such as [Mrs. Johnson] to fail to
monitor [the corporation’s] finances, it also subjects [her] to
being held a responsible party under § 6672.”).

Mrs. Johnson

had the effective power to exercise authority when she chose to
do so, even though she chose at times to voluntarily limit her
involvement in corporate affairs.

Although Mrs. Johnson often

chose not to exercise the authority which she possessed, such a
decision is insufficient to permit a taxpayer to avoid § 6672
responsibility.
(6th

Cir.

exercise

1993)

his

See Kinnie v. United States, 994 F.2d 279, 284
(stating

powers”

to

that
remain

a

taxpayer

responsible

need
for

not

“always

seeing

that

withholding taxes are paid, and “may not escape liability by
delegating the task of paying over the taxes to someone else”).
Moreover, after 2004, while the prior periods’ payroll taxes
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remained unpaid, Mrs. Johnson actively exercised her authority
over the affairs of Koba Institute while continuing to receive
substantial compensation and benefits from the corporation. 11
We

therefore

conclude

that

the

Government

presented

undisputed evidence that established as a matter of law that
Mrs. Johnson was a “responsible person” under § 6672 during the
relevant tax periods because she had the effective power to pay
the trust fund taxes of Koba Institute. 12

11

While also relevant to the “willfulness” finding
discussed in the next section, the same evidence of Mrs.
Johnson’s knowing receipt of substantial assets from the
corporation while the payroll taxes remained unpaid also
bolsters the proof of her “responsible person” status.
The
record shows that Mrs. Johnson received an annual salary ranging
from approximately $100,000 to $193,000 from 2001 through 2004,
as well as a corporate car and cell phone. Koba Institute also
paid the rent for the Johnsons’ home, totaling between $40,000
and $50,000 in 2001, 2002, and 2004.
12
We note that other courts have reached precisely the same
conclusion in considering similar facts.
See, e.g., Jefferson
v. United States, 546 F.3d 477, 481 (7th Cir. 2008) (holding
board president “responsible person” as a matter of law because
he secured loans and directed past payment of taxes for the
corporation, reviewed financial reports, and had check-signing
authority); Thosteson, 331 F.3d at 1299–1300 (holding corporate
officer and stockholder a “responsible person” as a matter of
law even though he had “limited check writing authority, up to
only $750, without a countersignature”); Taylor, 69 F.3d at 417
(holding corporate director and officer a “responsible person”
as a matter of law because he “possessed sufficient control over
corporate finances, had authority to borrow funds and write
checks and thereby had the ‘effective power’ to pay those taxes”
(quoting Barnett, 988 F.2d at 1454)); Greenberg v. United
States, 46 F.3d 239, 243–44 (3d Cir. 1994) (holding in-house
controller a “responsible person” as a matter of law even though
he took instructions from the controlling stockholder and
“feared for his job were he to independently issue a check for
(Continued)
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2.
Having found Mrs. Johnson a “responsible person,” we turn
to the other necessary element of § 6672 liability, whether she
“willfully” failed to collect, account for, or remit payroll
taxes to the United States.
F.3d at 219.

26 U.S.C. § 6672(a); Plett, 185

This inquiry focuses on whether Mrs. Johnson had

“knowledge of nonpayment or reckless disregard of whether the
payments were being made.”

Plett, 185 F.3d at 219 (quoting

Turpin v. United States, 970 F.2d 1344, 1346 (4th Cir. 1992)).
Mrs. Johnson contends that she did not act “willfully” in
failing

to

remit

because

she

did

notified

her

Koba
not

in

Institute’s

learn

December

of

the

2004.

delinquent
deficiency
This

payroll
until

argument,

taxes

the

IRS

however,

overlooks that a taxpayer may act “willfully” for purposes of §
6672 even though she does not learn about unpaid taxes until
after

the

responsible

corporation
person

has

learns

failed
that

to

pay

withholding

them.
taxes

“[W]hen
have

a

gone

unpaid in past quarters for which he [or she] was responsible,

the [tax] delinquency”); Kinnie, 994 F.2d at 284 (holding
corporate
vice
president
and
fifty-percent
shareholder
a
“responsible person” as a
matter of law because he had checksigning authority, hired an accountant to review the books, and
eventually took control of the business); Mazo v. United States,
591 F.2d 1151, 1156 (5th Cir. 1979) (holding corporate
stockholders, officers, and directors “responsible persons” as a
matter of law even though others handled all day-to-day
operations and prepared all corporate checks).
26
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he

[or

she]

unencumbered
those

has

a

funds

taxes.”

duty

to

available

Erwin,

use

to

591

all

the

F.3d

current

and

corporation

at

326.

If

to
the

future

pay

back

taxpayer

thereafter knowingly permits payments of corporate funds to be
made

to

other

appropriate.

creditors,

a

finding

of

willfulness

is

See id. (“Even assuming . . . that [the taxpayer]

did not act willfully prior to learning of the full extent of
the

tax

deficiencies

unquestionably

.

.

evidences

.,

his

conduct

willfulness

as

a

after

that

point

of

law.”

matter

(emphasis in original)).
The record demonstrates that Koba Institute continued to
make

payments

to

other

creditors

using

unencumbered

funds

following Mrs. Johnson’s receipt of the IRS notice in December
2004.
the

The Government has produced numerous salary checks that

corporation

issued

Johnson readily cashed.

to

Mrs.

Johnson

in

2005,

which

Mrs.

Yet it is undisputed that Mrs. Johnson,

a “responsible person,” knew that payroll taxes for numerous
quarters from 2001 through 2004 remained unpaid.

Mrs. Johnson’s

failure to remedy the payroll tax deficiencies upon learning of
their

existence

in

December

2004,

while

directing

corporate

payments elsewhere, including to herself, constitutes “willful”
conduct under § 6672.

This is particularly so given that, at

Mrs. Johnson’s direction, Koba Institute paid other creditors
during this period.

And, as noted earlier, during the 2001 to
27
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2004

delinquent

excess

of

tax

$500,000

periods,
in

Mrs.

Johnson

compensation

and

received
benefits

corporation while the payroll taxes went unpaid.

well
from

in
the

Cf. Turpin,

970 F.2d at 1347 (“The intentional preference of other creditors
over the United States is sufficient to establish the element of
willfulness

under

omitted)).

Even

section
viewing

6672(a).”
the

(internal

evidence

in

quotation
the

light

marks
most

favorable to Mrs. Johnson, we conclude that the record allows no
conclusion other than that the failure to pay the payroll taxes
was willful on Mrs. Johnson’s part.

3.
In

sum,

we

conclude

that

the

Government

has

presented

undisputed evidence sufficient to establish as a matter of law
that Mrs. Johnson was a “responsible person” under § 6672 during
the relevant tax periods, and that she “willfully” failed to see
that the withholding taxes were paid.

No genuine dispute as to

any material fact remains to be decided which would alter this
conclusion.

Accordingly, we hold that the district court did

not

granting

err

in

summary

judgment

individually.

28
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C.
Finally,

we

briefly

address

the

claims

raised

by

the

Johnsons with respect to the district court’s determination of
the

amounts

Relying

on

of
the

their
reports

respective
of

their

100%
expert

penalty

liabilities.

witness,

Leo

Bruette

(“Bruette”), the Johnsons assert that there is a genuine issue
of material fact as to the amounts of that liability.
allege

that

Bruette

identified

“numerous

errors,

They

omissions[,]

and inconsistencies” in the tax assessments made against them,
which therefore undermined the Government’s proof of the amounts
owed.

(Br. 26.)

The

district

court,

however,

found

that

the

Johnsons

“neither relied upon Bruette’s reports nor produced any evidence
to create an issue of material fact” that would preclude summary
judgment.

(J.A. 271.)

Indeed, the Johnsons did not discuss or

cite Bruette’s reports in either of their opposition briefs to
the

Government’s

motion

for

summary

partial

summary

opposing summary judgment.
the

district

appeal.

judgment

court’s

motions,

judgment,

or

in

even

Mr.
as

Johnson’s

exhibits

in

Further, the Johnsons do not contest

factual

conclusion

in

this

regard

on

The reports, therefore, could not—and did not—create a

genuine issue of material fact.
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We also find that Mrs. Johnson’s concerns regarding double
recovery are without merit. 13

Mrs. Johnson asserts that entering

judgment against her could result in double recovery for the
Government because it may collect a significant portion of the
unpaid trust fund taxes through an offer in compromise that Koba
Institute negotiated with the IRS.

We note that Mr. Johnson

raised a similar argument when the Government previously sought
judgment against him for trust fund recovery penalties at Koba
Associates, which was clearly rejected by the district court.
See Johnson v. United States, 203 F. Supp. 2d 416, 425 (D. Md.
2002), aff’d, 50 F. App’x 113 (4th Cir. 2002) (unpublished) (per
curiam),

cert.

denied,

540

U.S.

(2003).

In

that

case,

Mr.

Johnson argued that the Government “might attempt to obtain some
sort of double recovery from both Koba [Associates] and [him] in
excess of the established amount of withholding taxes due.”

Id.

After explaining that the Government may attempt to satisfy a
debt

for

unpaid

payroll

taxes

against

the

business

or

the

taxpayer, the district court clarified that the IRS follows an
“established administrative policy” of only collecting such tax
delinquencies once.
fact

that

the

Id.; see also id. at 425–26 (“[T]he mere

[Government]

is

attempting

13

to

secure

a

second

This issue was raised, although obliquely, by Mrs.
Johnson in her opposition to the Government’s motion for summary
judgment, and therefore can only affect her liability.
Mr.
Johnson did not raise a double recovery argument.
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source for the payment of taxes owed does not necessarily mean
that it will attempt to exhaust both sources in excess of the
debt.”).
double

The court reasoned that “any lingering concerns of
recovery”

could

be

allayed

“by

judgment order of the district court.”

a

carefully

drafted

Id. at 425.

We agree

with the district court’s reasoning in the prior case, and note
that similar precautions were taken in this case.

The district

court’s judgment order specifically provides that the judgments
against the Johnsons will “be reduced to the extent that the
United States . . . has collected or will collect on those debts
pursuant

to

Institute.”
Mrs.

the

offer

in

compromise

it

approved

with

Koba

(J.A. 274.)

Johnson

further

asserts

that

the

Government

might

succeed in obtaining a double recovery because certain voluntary
payments made by Koba Institute were not properly credited.

She

does not, however, develop this argument or cite any evidence to
corroborate
argument

it.

section

“appellant’s

See
of

Fed.
an

contentions

R.

App.

appellant’s
and

the

P.

28(a)(9)(A)

opening

brief

reasons

for

(requiring
to

contain

them,

with

citations to the authorities and parts of the record on which
the appellant relies”).

As a result, we consider her to have

abandoned

this

claim.

See

Moreover,

while

Koba

Institute

Edwards,
did

178

F.3d

designate

at

some

241

n.6.

payments,

those applied to the second quarter of 2001 (ending June 30,
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2001), which is not a quarter for which Mrs. Johnson was found
liable.
Accordingly, we conclude that the district court correctly
determined

the

amounts

of

the

Johnsons’

respective

tax

liabilities under § 6672.

IV.
For all of the foregoing reasons, we affirm the judgment of
the district court.
AFFIRMED
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MEMORANDUM OPINION
MOON, District Judge.
Before the Court is the Receiver's September 23, 2005 Motion for Partial Summary Judgment. In this Motion, the
Receiver moves the Court pursuant to Rule 56 of the Federal Rules of Civil Procedure to enter summary judgment as to
five issues related fraudulent conveyances made as part of a Ponzi scheme. For the reasons stated herein, the Court
637

will grant *637 the Receiver's Motion and enter summary judgment as to these issues.
I. Background
The Receiver brought this action under Section 22(a) of the Securities Act of 1933, 15 U.S.C. § 77v(a) and Section 27 of
the Securities Exchange Act of 1934, 15 U.S.C. § 78aa. The Receiver is acting pursuant to the designation of the Court
and under the aegis of the overarching civil action Securities and Exchange Commission v. Terry L. Dowdell, Case No.
3:01CV00116, to recover funds illegally disbursed by Terry Dowdell while operating a Ponzi scheme in violation of the
Acts. Sections 77v(a) and 78aa vest in the federal courts exclusive jurisdiction over all suits in law and equity brought to
enforce any liability or duty created by the Acts. This court, therefore, has a special brand of pendant jurisdiction over
the state-law claims set forth in the Receiver's complaint. Those claims are unjust enrichment (Count One), accounting
of funds (Count Two), money had and received (Count Three), and fraudulent conveyance of property (Count Four).
The factual background to this case has been described at length by this Court on numerous occasions and will not be
so detailed in this opinion. Suffice it to say that this case arose in the aftermath of a failed Ponzi scheme known as the
Vavasseur Program, operated by Terry Dowdell from 1998 through 2001. Dowdell marketed the program as a company
involved in trading medium-term debentures and other private bank debt, although no such business activities were ever
actually conducted. Instead, Vavasseur was operated as a classic Ponzi scheme, whereby funds from later investors
were used to pay earlier investors their promised returns. The remainder of the funds were misappropriated by Dowdell
and given to business associates, family, and friends. While many investors lost out under the Vavasseur program,
never realizing the profits promised or even getting back all of their principal, some investors did make a profit on their
investment. The Defendant was one such lucky investor. The Receiver filed this action, along with other actions
targeting similarly situated investors, to avoid the conveyances of Vavasseur funds received by the Defendant.
The Receiver originally moved for partial summary judgment on the issues currently before the Court on July 2, 2004. In
that motion, the Receiver moved the Court to enter summary judgment to establish the following:
I. The Vavasseur Program was operated at all relevant times as Ponzi scheme;
II. Where the existence of a Ponzi scheme is proved, it is conclusively presumed that the transferor of a
fraudulent conveyance made the transfer with actual intent to defraud its creditors;
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III. Where the existence of a Ponzi scheme is proved, it is conclusively presumed that the transferor was
insolvent on the date of the transfer;
IV. Where the existence of (i) a transfer of property and (ii) an actual intent to defraud by the transferor
are established, the burden of going forward shifts to the transferee to prove his defense of good faith
and reasonably equivalent value;
V. Where the existence of a Ponzi scheme is established, the transferee's proof that it made a "capital"
investment in the scheme does not constitute reasonably equivalent value for the receipt of fictitious
profits from the Ponzi scheme; and
638

*638 VI. The choice of fraudulent conveyance law is determined under the conflicts rules of the law of the
forum state and that determination requires the Uniform Fraudulent Transfers Act ("UFTA") be applied in
this case; or, in the alternative, the UFTA should be applied under federal common law principles.
On July 9, 2004, however, United States Magistrate Judge B. Waugh Crigler entered an order staying all proceedings in
the case pending resolution of the choice of law issue in Section VI of the Receiver's motion. This Court, under presiding
United States District Judge James Michael, addressed the choice of law issue in a February 23, 2005 opinion and held
that federal common law, in the form of the UFTA, would govern the Receiver's fraudulent conveyance claim. On August
25, 2005, this case was reassigned to the undersigned United States District Judge. The Receiver renewed his motion
for partial summary judgment on September 23, 2005 and moved the Court to enter summary judgment on Sections I
through V. On October 31, 2005, however, the Defendant moved the Court to reconsider Judge Michael's choice of law
determination. The Court, therefore, put off resolution of the Receiver's motion until the choice of law question could be
resolved.
On February 27, 2006, the Court issued an order and memorandum opinion granting the Defendant's motion to
reconsider Judge Michael's choice of law determination. The Court concluded that Judge Michael's decision to apply
federal common law was erroneous and that Virginia's choice of law principles should determine which jurisdiction's law
would govern the Receiver's fraudulent conveyance claim. The Court found that conveyances made by wire transfer
would be governed by the law of the jurisdiction wherein the receiving banks were located. With the exception of one
conveyance received in the Bahamas, the Defendant received all of his wire transfers at his bank in Michigan. Thus,
Michigan's fraudulent conveyance law will govern as to all but one of these wire transfers, the remaining one being
governed by Bahamian law.
As to conveyances of funds made by check payments, the Court found in its opinion that the law of the jurisdiction
wherein the drawee bank is located will supply the applicable fraudulent conveyance law. The checks received by the
Defendant were drawn on a Florida bank. Florida's fraudulent conveyance law therefore applies to these conveyances.
II. Standard for Summary Judgment
Summary judgment is appropriate "if the pleadings, depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party
is entitled to a judgment as a matter of law." Fed.R.Civ.P. 56(c). An entry of summary judgment "is mandated where the
facts and the law will reasonably support only one conclusion." Hawkins v. PepsiCo., Inc., 203 F.3d 274, 279 (4th
Cir.2000) (quoting McDermott Int'l, Inc. v. Wilander, 498 U.S. 337, 356, 111 S.Ct. 807, 112 L.Ed.2d 866 (1991)). Issues
of material fact are genuine only if "the evidence is such that a reasonable jury could return a verdict for the nonmoving
party." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). The court's function
is "not . . . to weigh the evidence and determine the truth of the matter . . . [but to] determin[e] whether there is a need
for a trial." Id. at 249-50, 106 S.Ct. 2505. On a motion for summary judgment the court must view all inferences drawn

639

from the underlying facts "in the light most favorable to *639 the party opposing the motion." Matsushita Elec. Indus. Co.
v. Zenith Radio Corp., 475 U.S. 574, 587, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986).
III. Discussion
The legal arguments in the Receiver's motion are grounded in the UFTA and 11 U.S.C. § 548, a provision of the
Bankruptcy Code which is nearly identical to the UFTA and subject to the same analysis. See, e.g., Stillwater Nat'l Bank
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& Trust Co. v. Kirtley (In re Solomon), 300 B.R. 57, 63 (Bankr.N.D.Okla.2003); Solow v. Reinhardt (In re First
Commercial Management Group, Inc.), 279 B.R. 230, 240 (Bankr.N.D.Ill.2002); In re United Energy Corp., 944 F.2d 589,
594 (9th Cir.1991). Although the Court will not apply the UFTA as a matter of federal common law, it will apply the UFTA
as it is codified in Michigan and Florida. See MICH. COMP. LAWS §§ 566.31-.43 (2006); and FLA. STAT. §§
726.101-.201 (2005). This endeavor, however, will include looking to interpretation of the UFTA in other jurisdictions
since both Michigan and Florida require their versions of the UFTA to be "applied and construed to effectuate its general
purpose to make uniform the law with respect to the subject of the law among states enacting it." See MICH. COMP.
LAWS § 566.41; and FLA. STAT. § 726.112. The conclusions reached by the Court in this opinion apply to those
transfers governed by Michigan or Florida law. Because neither party has briefed the Court as to the substance of
Bahamian fraudulent conveyance law, this opinion's resolution of Sections II through V does not apply to the
conveyance governed by the law of the Bahamas.
A. Section I—The Vavasseur Program as a Ponzi Scheme
In Section I of his motion for partial summary judgment, the Receiver moves the Court to establish as a matter of law
that the Vavasseur Program was operated as a Ponzi scheme at all relevant times. In support of this, the Receiver
points to the Expert Report of Harold Martin, the Receivership's accountant, who concluded that Vavasseur was a Ponzi
scheme, and Dowdell's affidavit testimony affirming the same. The Receiver also calls on the Court to take judicial
notice of Dowdell's criminal conviction pursuant to FED. R.EVID. 201 and the Court's own previous rulings in the SEC
case. The Defendant does not dispute this issue and, in fact, concedes that Vavasseur was a Ponzi scheme.
In light of the Receiver's expert report, Dowdell's admissions and criminal conviction, and the Court's own rulings on the
issue, it is clearly established that Vavasseur operated as a Ponzi scheme at all times. The Receiver, therefore, is
entitled to summary judgment on this point.
B. Section II—Ponzi Scheme Operators and Actual Intent to Defraud Creditors
The Receiver next moves the Court to establish as a matter of law that "where the existence of a Ponzi scheme is
proved, it is conclusively presumed that the transferor of a fraudulent conveyance made the transfer with actual intent to
defraud its creditors." The Receiver provides two reasons this conclusion. First, courts have widely found that Ponzi
scheme operators necessarily act with actual intent to defraud creditors due to the very nature of their schemes. For
instance, the court in In re Independent Clearing House explained,

640

One can infer an intent to defraud future undertakers from the mere fact that a debtor was running a
Ponzi scheme. Indeed, no other reasonable inference is *640 possible. A Ponzi scheme cannot work
forever. The investor pool is a limited resource and will eventually run dry. The perpetrator must know
that the scheme will eventually collapse as a result of the inability to attract new investors. The
perpetrator nevertheless makes payments to present investors, which, by definition, are meant to attract
new investors. He must know all along, from the very nature of his activities, that investors at the end of
the line will lose their money. Knowledge to a substantial certainty constitutes intent in the eyes of the law
. . . and a debtor's knowledge that future investors will not be paid is sufficient to establish his actual
intent to defraud them.
In re Independent Clearing House, 77 B.R. 843, 860 (D.Utah 1987); see also In re Agricultural Research & Tech. Group,
Inc., 916 F.2d 528, 536 (9th Cir.1990); Emerson v. Maples (In re Mark Benskin Co., Inc.), 1995 WL 381741, *5, 1995
U.S.App. LEXIS 16053, at 12 (6th Cir.1995); Liebersohn v. Campus Crusade for Christ, Inc. (In re C.F. Foods, L.P.), 280
B.R. 103, 110 (Bankr.D.Pa.2002); and Jobin v. Ripley (In re M & L Business Machine Co., Inc.), 198 B.R. 800, 806-07
(D.Colo.1996).
Second, the Receiver points to Dowdell's criminal conviction as proof of his actual intent to defraud his creditors.
Numerous courts have found that a criminal conviction for operating a Ponzi scheme establishes the operator's
fraudulent intent and precludes relitigation of this issue. Floyd v. Dunson (In re Rodriguez), 209 B.R. 424, 433
(Bankr.S.D.Tex.1997); and Martino v. Edison Worldwide Capital (In re Randy), 189 B.R. 425, 440 (Bankr.N.D.Ill.1995),
citing, In re Raiford, 695 F.2d 521, 523 (11th Cir.1983) and Nathan v. Tenna Corp., 560 F.2d 761, 763-64 (7th Cir.1977).
The Defendant does not contest the Receiver's argument that Dowdell acted with actual intent fraudulent intent. In fact,
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he appears to concede the issue, acknowledging that Dowdell "duped" investors into investing in Vavasseur. (Def.'s
Resp. In Opp. To Pl.'s Mots. For Partial Summ. J. at 3, Docket No. 136).
The Court finds the Receiver's argument to be well taken. This is especially so in the instant case because Dowdell
admits that Vavasseur never conducted any legitimate business, that it was insolvent from its inception, and that the
only source of funds to pay off early investors were the funds of later investors. (Dowdell Aff. 4-5, July 13, 2004). Under
these circumstances, Dowdell had to have known that his scheme could not go on forever and that every payment of a
fictitious profit to one investor added to the debt he owed other investors. Thus, the conclusion that Dowdell conveyed
investor funds with actual intent to defraud other investors is conclusively established, entitling the Receiver to summary
judgment on this point.
C. Section III—Ponzi Schemes and the Insolvency of the Operator/Transferor
In Section III, the Receiver argues that where the existence of a Ponzi scheme is proved, it is conclusively presumed
that the transferor was insolvent on the date of the transfer. Again, the Defendant does not contest the Receiver's
argument nor does he claim that Dowdell was solvent at the times Dowdell conveyed fictitious profits to him.
The Court will grant the Receiver's motion as to this point. Dowdell's insolvency at the date of the transfers is
established not only by his own admission that Vavasseur was insolvent from its inception, but also by a considerable
641

body of case law establishing that the operator of a Ponzi scheme is insolvent from the scheme's inception. *641 See,
e.g., In re Rodriguez, 209 B.R. at 432; In re Independent Clearing House Co., 77 B.R. at 871; and In re Taubman, 160
B.R. 964 (Bankr.D.Ohio 1993), citing Cunningham v. Brown, 265 U.S. 1, 7, 44 S.Ct. 424, 68 L.Ed. 873 (1924).
D. Section IV—The Transferee's Defense of Good Faith and Reasonably Equivalent Value
The Receiver next argues that where a plaintiff proves a transfer of property and the transferor's actual intent to defraud,
the burden shifts to the transferee to prove that he received the transfer in objective good faith and for reasonably
equivalent value. The Receiver contends that this defense allows the transferee to retain the principal returned to him.
The contentions made by the Receiver are well established at law, entitling him to an entry of summary judgment as to
these issues. This good faith defense is found in Section 8(a) of the UFTA and provides that with respect to a
transferees who have received conveyances made with actual intent to defraud, "[a] transfer or obligation is not voidable
under Section 4(a)(1) against a person who took in good faith and for a reasonably equivalent value or against any
subsequent transferee or obligee." Identical provisions are found in the Michigan and Florida versions of the
UFTA at MICH. COMP. LAWS § 566.38(1) and FLA. STAT. § 726.109(1), respectively. Courts have widely held that the
transferee bears the burden of establishing this affirmative defense. See, e.g., Cuthill v. Greenmark, LLC (In re World
Vision Entm't, Inc.), 275 B.R. 641, 658 (Bankr. M.D.Fla.2002) (noting that transferees have the burden of establishing
the good faith defense under Florida law); In re M & L Business Machine Co., 84 F.3d at 1338 ("Under § 548(c), [the
transferee] has the burden of establishing good faith."); Noland v. Hunter (In re National Liquidators, Inc.), 232 B.R. 99,
102 (Bankr. S.D.Ohio 1999) ("In order for the Defendant to avail herself of the protection afforded by § 548(c), she must
prove that she received the false profit in good faith and in exchange for value."); Chapman v. Baldi (In re Gropman,
Inc.), 2002 WL 1949741, 2002 U.S. Dist. LEXIS 15654 (N.D.Ill.2002).
In order to establish the element of good faith, the transferee must prove that he received the conveyance in objective
good faith. Soule v. Alliot (In re Tiger Petroleum Co.), 319 B.R. 225, 235 (Bankr. N.D.Okla.2004); In re M & L Business
Machine Co., 84 F.3d at 1338. That is, the transferee must show not that he was subjectively unaware of the transferor's
fraudulent intent, but rather that he did not have knowledge of facts that should have reasonably put him on notice that
the transfer was made in order to delay, hinder, or defraud creditors of the debtor. See, e.g., United States v. Romano,
757 F.Supp. 1331, 1338 (M.D.Fla.1989); Plotkin v. Pomona Valley Imports (In re Cohen), 199 B.R. 709, 719
(Bankr.Fed.App. 1996); Fisher v. Sellis (In re Lake States Commodities, Inc.), 253 B.R. 866, 878 (Bankr.N.D.Ill.2000); In
re Agricultural Research & Tech. Group, Inc., 916 F.2d at 536. An investor's lack of actual knowledge of the transferor's
fraudulent purpose is relevant to determining whether he received the conveyances in objective good faith, but it is not
dispositive. In re Tiger Petroleum Co., 319 B.R. at 225-26.

642

The second component of this defense is that is that the investor gave reasonably equivalent value in consideration for

6/4/2019 8:36 PM

Terry v. June, 432 F. Supp. 2d 635 - Dist. Court, WD Virginia 2006 - Go...

5 of 7

https://scholar.google.com/scholar_case?case=11902708525203753980...

From the Desk of

Stuart Levine
sltax@taxation-business.com

the conveyances received. See MICH. COMP. LAWS § 566.38(1) and FLA. STAT. § 726.109(1). The burden of proof
remains with the Defendant as to this component as well. See, e.g., In re World *642 Vision Entm't, Inc., 275 B.R. at
658; and In re M & L Business Machine Co., 166 B.R. 723, 724 (Bankr.D.Colo.1993).
The Defendant does not dispute this characterization of the UFTA's good faith defense. Instead, he argues that this
defense, which allows a transferee to retain his return of investment principal, is inapplicable to the instant case because
the Receiver had previously stated in court that he was not asking the Defendant to disgorge the principal he received
back. The Defendant's focus on the extent of the relief sought, however, is misplaced. An examination of the UFTA
reveals that the applicability of this good faith defense hinges on the theory of fraudulent transfer advanced by the
plaintiff rather than on the amount of relief sought.
Under the UFTA, a receiver seeking to recover investor funds conveyed as part of a Ponzi scheme has two available
theories: constructive fraud and actual fraud. Daly v. Deptula (In re Carrozzella & Richardson), 286 B.R. 480, 483
(D.Conn.2002); Cheswell, Inc. v. Premier Homes & Land Corp., 319 F.Supp.2d 135, 139 (D.Mass. 2004); Mark A.
McDermott, Ponzi Schemes and the Law of Fraudulent and Preferential Transfers, 72 AM. BANKR. L.J. 157, 160
(1998). Under a theory of constructive fraud, a plaintiff must prove that the debtor made the transfer without receiving a
reasonably equivalent value in exchange and that the debtor was insolvent at that time or that he became insolvent as a
result of the transfer. See MICH. COMP. LAWS § 566.34(1)(b); and FLA. STAT. § 726.105(1)(b). A claim of actual fraud,
or fraud in fact, requires the plaintiff to prove that the transfer was made with actual intent to hinder, delay, or defraud
any creditor of the debtor. See MICH. COMP. LAWS § 566.34(1)(a); and FLA. STAT. § 726.105(1)(a). If the plaintiff
shows that the transfer was made with actual intent to defraud, then the burden shifts to the defendant to make the good
faith defense outlined above. See MICH. COMP. LAWS § 566.38(1) and FLA. STAT. § 726.109(1). This defense is
applicable in all cases involving actual fraudulent intent because proof of such intent allows for the avoidance of the
entire conveyance to the defendant, not just the return of investment principal. See, e.g., Scholes v. Lehmann, 56 F.3d
750, 759 (7th Cir.1995); Levit v. Spatz (In re Spatz), 222 B.R. 157, 169 (N.D.Ill.1998); In re Agricultural Research &
Tech. Group, Inc., 916 F.2d at 538; In re Roco Corp., 701 F.2d 978, 984 (1st Cir.1983); Gill v. Maddalena (In re
Maddalena), 176 B.R. 551, 555 (Bankr. C.D.Cal.1995). Thus, a defendant who wishes to retain the principal he received
back must establish the good faith defense when the plaintiff has established that the transferor conveyed funds to him
with actual intent to defraud creditors. Given that the Receiver is clearly pursuing a theory of actual fraud, the UFTA
statutory scheme places the burden of establishing the good faith defense on the Defendant, notwithstanding the
Receiver's earlier claims in court that the law allowed the Defendant to retain his investment principal.
E. Section V—A Capital Investment in a Ponzi Scheme as Reasonably Equivalent Value for Fictitious Profits Received
Finally, the Receiver moves the Court to establish as a matter of law that where the existence of a Ponzi scheme is
established, the transferee's proof that it made a "capital" investment in the scheme does not constitute reasonably
equivalent value for the receipt of fictitious profits. Again, the Defendant makes no attempt to dispute the Receiver's
characterization of the law in this regard.
643

*643 The contention advanced by the Receiver has been widely accepted by courts and this Court stands in agreement
with them. See, e.g., Sender v. Buchanan (In re Hedged-Invs. Assocs., Inc.), 84 F.3d 1286, 1290 (10th Cir.1996);
Scholes v. Ames, 850 F.Supp. 707, 715 (N.D.Ill.1994); In re Taubman, 160 B.R. at 987; In re M&L Bus. Mach. Co., 160
B.R. at 858 (Bankr. D.Colo.1993); In re Independent Clearing House Co., 77 B.R. at 857 (D.Utah 1987); and Lawless v.
Anderson (In re Moore), 39 B.R. 571, 573 (Bankr.M.D.Fla.1984). As Judge Posner explained in Scholes,
A profit is not offset by anything; it is the residuum of income that remains when costs are netted against
revenues. The paying out of profits to [the defendant] not offset by further investments by him conferred
no benefit on the corporations but merely depleted their resources faster.
Scholes, 56 F.3d at 758. Although the return of the Defendant's investment principal was offset by the Defendant's initial
investment in Vavasseur, payments in excess of that amount were not offset by anything since Vavasseur had no source
of money other than investor funds. The Defendant's capital investment in Vavasseur, therefore, does not constitute fair
and adequate consideration for the fictitious profits he received from the scheme.
The Receiver's point, in sum, is well taken and summary judgment will be entered as to this issue.
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IV. Conclusion
In conclusion, the Court will grant the Receiver's Motion for Partial Summary Judgment in its entirety. Accordingly, it is
conclusively established that the Vavasseur program was at all times a Ponzi scheme; that Dowdell, as operator of the
Vavasseur Ponzi scheme, made the conveyances in question with actual intent to defraud; that Dowdell, as operator of
Vavasseur, was insolvent on the date of these transfers; that the Defendant has the burden of establishing that he
received the transfers in good faith and in exchange for a reasonably equivalent value; and that the Defendant's capital
investment in the scheme does not constitute reasonably equivalent value for the receipt of fictitious profits from
Vavasseur.
The Clerk of the Court hereby is directed to send a certified copy of this Opinion to all counsel of record.

OPINION AND ORDER
This matter is before the Court on Defendant's motion for clarification of the Court's March 17, 2006 memorandum
opinion ("opinion"), filed June 9, 2006.
Defendant states that in Section D of the Court's opinion, the Court "indicates" that if Robert F. June, Sr. wishes to retain
the $500,000 in principal that he invested in the Vavasseur program, a Ponzi scheme orchestrated by Terry Dowdell,
which principal was subsequently returned to him by Vavasseur Corp. on December 20, 2001, he must establish a good
faith defense under the Uniform Fraudulent Transfers Act (UFTA). Defendant then surmises that the Court "was
probably unaware" that the Receiver had consciously made an election on the record on September 10, 2004, before
United States Magistrate Judge B. Waugh Crigler not to ask Mr. June to return the $500,000. Arguing that the Court is
constrained by the "law of the case" doctrine, and stressing that he relied on the Receiver's representation in conducting
discovery, Defendant requests a clarification that the return of the $500,000 of principal is not part of the relief sought in
this case.[1]
644

*644 The opinion makes clear that the Court was aware of the Receiver's prior "election," and that the Receiver
nonetheless retains the right to seek return of the $500,000 if the evidence establishes that Dowdell transferred it with
actual intent to delay, hinder, or defraud his creditors:
If the plaintiff shows that the transfer was made with actual intent to defraud, then the burden shifts to the
defendant to make the good faith defense outlined above. . . . Given that the Receiver is clearly pursuing
a theory of actual fraud, the UFTA statutory scheme places the burden of establishing the good faith
defense on the Defendant, notwithstanding the Receiver's earlier claims in court that the law allowed the
Defendant to retain his investment principal.
Terry v. June, 432 F.Supp.2d 635, 642, 2006 WL 733965 *6 (W.D.Va.2006). This language makes clear that the burden
of establishing a good faith defense will only be triggered if the Receiver makes the required showing of actual intent.
Earlier in the opinion, the Court had found that there was no material issue of disputed fact that the Vavasseur program
was a Ponzi scheme, and that because of the very nature of a Ponzi scheme, every payment by the scheme's operators
of a fictitious profit to one investor added to the debt owed other investors and therefore a conclusive presumption
existed that such payments are made with actual intent to defraud other investors. Id. at *5. By its own terms, this
irrefutable presumption does not extend to transfers of principal. However, inapplicability of the presumption to transfers
of principal is no bar to a successful fraudulent conveyance claim based on actual intent to defraud.
Although the Receiver may have taken the position at a hearing that he does not seek return of the $500,000,[2] if the
evidence obtained by discovery supports a finding that Dowdell transferred this principal to Defendant with actual intent
to delay, hinder, or defraud his creditors, the Court's view that Defendant must establish a good faith defense shall
prevail:

645

[A receiver] is an officer of the court; his appointment is provisional . . . He is *645 appointed for the
benefit of all parties who may establish rights in the cause. The money in his hands is in custodia legis
for whoever can make out a title to it. It is the court itself which has the care of the property in dispute.

6/4/2019 8:36 PM

Terry v. June, 432 F. Supp. 2d 635 - Dist. Court, WD Virginia 2006 - Go...

7 of 7

https://scholar.google.com/scholar_case?case=11902708525203753980...

From the Desk of

Stuart Levine
sltax@taxation-business.com

The receiver is but the creature of the court; he has no powers except such as are conferred upon him by
the order of his appointment and the course and practice of the court.
Booth v. Clark, 58 U.S. 322, 331, 17 How. 322, 15 L.Ed. 164 (1854); see also Ledbetter v. Farmers Bank & Trust Co.,
142 F.2d 147, 150, (4th Cir.), cert. denied 323 U.S. 719, 65 S.Ct. 48, 89 L.Ed. 578 (1944).
Defendant's complaint that he has conducted discovery in reliance on the Receiver's election is well-taken. The Court
therefore ORDERS the Receiver to inform the Court within fourteen (14) days of this Opinion and Order whether the
evidence obtained through discovery supports a finding that Dowdell's transfer of $500,000, received by Defendant on
December 20, 2001, was made with actual intent to delay, hinder, or defraud the Vavasseur program's creditors. If the
evidence does support such a finding, the Court and the parties will confer to reopen discovery and set deadlines.
Otherwise, the parties shall proceed to set a date for trial.
It is so ORDERED.
The Clerk of the Court is directed to send a certified copy of this Opinion and Order to all counsel of record.
[1] Defendant also seeks clarification that the law governing Dowdell's transfer of the $500,000 is not the Michigan version of the UFTA.
Under Virginia choice-of-law principles, in the case of a fraudulent conveyance made by wire transfer, the law of the jurisdiction where the
transfer is completed governs. Terry v. June, 420 F.Supp.2d 493, 504 (W.D.Va.2006). A wire transfer is "completed by acceptance by the
beneficiary's bank of a payment order for the benefit of the beneficiary of the originator's payment order." Id.; Va.Code Ann. § 8.4A-104(a).
Whether the Bahamian bank where a corporation owned by Robert June, Jr., Virginia June, and Cody June held an account to which
$500,000 was transferred by wire en route to Defendant's bank account in Michigan (see P. MPSJ, Sept. 23, 2005, Exh. I) qualifies as the
receiving bank has not yet been decided. Nor has the possible application of Virginia's public policy exception to the Bahamian law of
fraudulent transfers been examined. Both parties will have the opportunity to brief these issues before the Court enters the clarification
Defendant seeks.
[2] None of the cases cited by the Defendant with regard to the "law of the case" doctrine are apposite. Magistrate Judge Crigler's
questioning about the Receiver's "election" not to seek return of the $500,000 at a motions hearing is simply not analogous to a court
deciding upon a rule of law. See JH ex rel. JD v. Henrico County School Bd., 395 F.3d 185, 197 n. 9 (2005) ("The law of the case doctrine
provides that `when a court decides upon a rule of law, that decision should continue to govern the same issues in subsequent stages in the
same case.'") (citing Arizona v. California, 460 U.S. 605, 618, 103 S.Ct. 1382, 75 L.Ed.2d 318 (1983)).
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Stuart Levine
v.
The UNITED STATES.
No. 229-62.
United States Court of Claims.
February 19, 1971.
962

*962 Stanley Worth, Washington, D.C., attorney of record for plaintiff. Scott P. Crampton, Worth & Crampton,
Washington, D.C., of counsel.
David J. Gullen, Washington, D.C., with whom was Asst. Atty. Gen. Johnnie M. Walters, for defendant. Philip R. Miller,
and Joseph Kovner, Washington, D.C., of counsel.
Before COWEN, Chief Judge, and LARAMORE, DURFEE, DAVIS, COLLINS, SKELTON, and NICHOLS, Judges.

OPINION
SKELTON, Judge:
We are indebted to Trial Commissioner C. Murray Bernhardt in this case for his findings of fact and conclusions of law
and also for his opinion in which he held that the plaintiff was entitled to recover and that defendant's counterclaim
should be dismissed. We have adopted his findings of fact with minor changes and have reached the same result on
questions of law but for different reasons. The opinion of the court follows.
This is an action brought under the provisions of 28 U.S.C. § 1491, and § 2707(a) of the Internal Revenue Code of
1939, reenacted as § 6672 of the 1954 Code,[1] to recover $9,370.14 of penalties paid by plaintiff on account of
withholding taxes, including Federal Insurance Contribution Act taxes, due from his principal, Marine Aircraft Corporation
(hereinafter "Marine"), for 1952 and through the third quarter of 1953. By counterclaim the Government seeks a
judgment for $201,257.70 for the unpaid balance of the penalty assessments against plaintiff for the same period. This
figure results from crediting against the $219,678.65 assessed plaintiff the sum of $9,370.14 paid by him and an
abatement of $9,050.81, as reported in finding 12.

963

The facts in this case are as follows: In 1948 plaintiff and one Felio incorporated Marine to exploit certain inventions
made by them and to engage in manufacturing and aeronautical engineering. Starting on a modest scale in *963 New
York City with six to eight employees, Marine moved to larger quarters in Texas in 1949 with the cooperation of the
Navy. Its business increased rapidly, ultimately involving a total of approximately 29 Navy and Air Force contracts and
subcontracts aggregating in excess of $5,000,000, accompanied by an expansion of personnel to a 1952 payroll peak of
about 700.
Plaintiff was responsible for obtaining the bulk of Marine's contract work. At the outset he held over 70 percent of
Marine's stock. As of late 1952 he and Felio collectively held the majority of Marine's stock. Plaintiff held 40 percent plus
of the stock from April through October 1952, and 28 percent plus thereafter through October 1953.
Marine's increased workload was financed by a loan agreement arranged in August 1951 with the Fort Worth National
Bank (hereafter "Bank") setting up a revolving credit in the initial amount of $250,000, later increased to $400,000 in
February 1952, and to $650,000 in August 1952. The loan was secured by an assignment of payments under the
contracts. Borrowings against the credit were made weekly or whenever Marine needed funds, and were obtained by
submission of a certificate of investment disclosing Marine's net investment in contract performance as reduced by
progress payments to derive a borrowing base, plus Marine's promissory note if the borrowing base exceeded the
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outstanding loan balance, subject always to the credit limit. After August 1952 Marine could borrow up to 100 percent of
its unreimbursed inventory cost. The Navy guaranteed the loan by a V-loan Guarantee Agreement with the Bank.
Through November 11, 1952, payments on the assigned contracts when received by the Bank were applied to the loan
balance.
Marine was perennially short of funds to meet its obligations. This condition was brought about by inadequate
capitalization, rapid expansion, delays in collections (particularly the standard 15 percent retainages from Government
progress payments), and losses under many contracts due to poor cost estimates or poor management, or both. Plaintiff
kept close watch over Marine's current and prospective financial status and instructed its treasurer to accord priority to
bills for materials and payroll, to the apparent neglect of withholding tax bills, in order that the company could stay in
business. By the end of July 1952 Marine owed about $130,000 in withholding taxes, a condition with which all members
of its board of directors were not familiar until it was formally disclosed at a board meeting on August 5, and steps then
were taken to negotiate a deferred payment arrangement with the Internal Revenue Service (hereafter "Service"). The
Navy knew in August 1952 of Marine's tax arrears, and thereafter is charged with such knowledge at all times, even
though prior to November 1952 it may not have known specifically of the tax liens filed by the Service.
Those portions of Marine's bylaws which are in the record contain no specific authorization as to payment of bills,
including taxes. By resolution of the board of directors company checks required dual signatures from a list of several
designated company officials, including plaintiff as president. Plaintiff's authority to pay Marine's bills lost some of its
autonomy for practical purposes starting as early as June 9, 1952, when Harry Vollmer was elected as chief executive
officer to run the company and set its policy, while plaintiff participated therein but concentrated in the main on
production problems and scouting new business. In the next few months plaintiff signed about half of Marine's checks
and Vollmer the rest, along with a cosigner's signature in each case. It is reasonable to conclude that the financial
condition of Marine was such in this period, and its withholding tax arrears so sizable, that as a practical matter plaintiff
would not, after June 9, 1952, have paid the tax arrears on his sole initiative without approval of the board of directors,
964

even though at times there *964 was enough cash in the till and there was nothing tangible disclosed by the record
which would have literally prohibited plaintiff from such payment, except for the pressure of operating expenses.
Subsequently, plaintiff's authority to pay Marine's bills on his own initiative was further curtailed and eventually
terminated as we shall see.
Marine's general counsel negotiated an agreement with the Service dated October 1, 1952, which, after reciting the tax
arrears of approximately $130,000 through July 31, 1952, provided that the tax liens would not be enforced if Marine
would pay up the arrears at the rate of $8,000 monthly starting October 1, 1952, and would also meet its current taxes
when due. The Service's policy was not to interfere with the war effort by enforcing its tax liens against Marine. Marine's
board of directors approved the agreement on October 6, 1952, and plaintiff signed it for the company. A copy of this
agreement is attached to defendant's brief. It provided, in pertinent part, in addition to the foregoing, that:
WHEREAS, the notices of Federal Tax liens which are in the process of being filed by the Collector of
Internal Revenue in Tarrant County, Texas or elsewhere against Marine * * * will operate against
machinery and equipment owned free and clear of any other liens by Marine * * * with an acquisition
value after depreciation of $98,000, and a present resale value due to the emergency need for this type
of equipment of substantially in excess of that sum,
NOW, THEREFORE, it is agreed by and between the parties hereto as follows:
1. The Collector of Internal Revenue for the Second Texas District shall file notices of tax liens in the
proper office in Tarrant County, Texas or elsewhere against Marine * * * covering the full amount of
unpaid internal revenue taxes owing from that corporation to the United States Government.
2. The Collector of Internal Revenue * * * so long as the conditions of Paragraph 3 and 4 of this
Agreement are adhered to by Marine * * * [i. e., the payment of all current withholding taxes and old age
benefit payments plus $8,000 per month on past due taxes plus interest, beginning October 1, 1952],
shall refrain from enforcing said federal tax liens by distraint or seizure action, other than as set forth in
Paragraph 1 above.
******
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5. In the event that for any reason whatsoever, Marine * * * shall fail to make any of the payments or
comply with any of the agreements contained herein, then and in any such event The Collector of
Internal Revenue * * * may at his discretion take such steps of distraint or seizure or otherwise as in his
judgment he may deem advisable and necessary to protect the interest of the United States Government
as outlined herein.
The facts also reflect that the IRS had filed three tax liens on Marine's property through July 25, 1952, all of which
except the last had been discharged. It filed eight tax liens thereafter from October 17, 1952, through January 5, 1954.
The trial commissioner found that the Fort Worth National Bank, the Federal Reserve Bank of Dallas, and the Navy
knew or should have known of these eight tax liens filed by the IRS.
The above described agreement for the payment by Marine of its delinquent taxes was similar to an agreement made in
1951 between Marine and the IRS for the payment of Marine's earlier tax arrears for 1949 and 1950, which was fully
carried out.
On the basis of cash forecasts and prospective improvements in production efficiency, Marine's officers responsibly
965

believed that, although its financial situation was serious in 1952, its cash picture would improve each month to enable it
to meet the terms of its agreement with the Service and cure its financial situation by late 1953. In view *965 of Marine's
default in deliveries and losses under most of its contracts there was perhaps little reason to be sanguine.
Marine made four payments of $8,000 each from October 1, 1952 to January 2, 1953, against the pre-August 1 tax
arrears in accordance with the agreement with the Service, plus a payment of $17,920.84 on October 10, 1952, for
September 1952 payroll taxes (August taxes having been paid previously). An additional check in the amount of
$23,360 for October 1952 taxes was drawn and dated November 10, 1952, but was withdrawn from the mail at plaintiff's
direction when he learned that the Bank would not honor the check despite the fact that a note had been signed at the
Bank that morning against the V-loan credit authorization in order to provide funds to cover the check in question, as
well as pay other operating expenses.
The reason for the Bank's refusal to honor the November 10 check was that on or about that date the Bank called upon
the Navy to take over the unpaid balance (then $629,477.75, plus interest and fees of $1,011.19), which the Navy paid
the Bank on November 12, 1952. The principal cause for the Bank's demand for the loan to be taken over by the Navy
was that a recent increase in the discount rate by the Federal Reserve Bank (from which commercial banks borrow at
favorable rates to loan to customers at a higher rate) had made the loan unprofitable to the Bank, since it had to share
the interest income with the Navy in return for the latter's guarantee of payment, as well as to share what small interest
was left with the co-lender Bankers Trust Company. Moreover, the Bank was skeptical of Marine's solvency. At that time
the loan was not in default and its due date was December 31, 1952.
With the takeover of the V-loan by the Navy, Marine's entire picture was drastically changed to the utmost disadvantage
of the company", according to the chairman of its board of directors. Thereafter the loan ceased to function as a normal
revolving credit. New credit was not extended, that is, no further advances were made, but instead funds generated
under assigned contracts were released to Marine upon certification of its investment in contracts, similar to the
borrowing certificate formula described earlier. Whereas prior to November 12, 1952, Marine did not have to obtain
approval of the Bank for withdrawals to pay bills, thereafter Marine had to receive approval by Mr. Stone of the Bank.
The Bank in turn had to obtain approval from the Federal Reserve Bank of Dallas, as agent for the Navy. The Bank
continued to act as agent for the Navy, through the Federal Reserve Bank of Dallas, in receiving payments under the
assignments and administering the loan. The Navy wanted Marine to find another bank to refinance the V-loan, but
Marine was unable to do so. From November 12, 1952 through July 1953 sums totaling $1,167,120.77 were released to
Marine for payroll and other purposes (including the two $8,000 payments to Internal Revenue for pre-August 1 tax
arrears), not counting another $466,492.22 which was retained by the Navy from March through July 1953 and applied
against the loan balance.

966

At the urging of the Navy that it improve its financial position, on December 5, 1952, Marine entered into an agreement
with Messrs. Lynch, Flocks, and Gerron whereby, in exchange for a sizable amount of Marine's stock representing
payment for the premium, plus enough proxies to control 51 percent of the voting stock, the consortium put up a
$1,000,000 bond guaranteeing Marine's performance of the subcontracts with McDonnell and providing assurance to
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the Martin Company regarding an orderly termination of its subcontracts with Marine. Under that agreement an
Executive Committee was formed, composed of plaintiff and Messrs. Vollmer, Lynch, Flocks and Gerron, empowered to
make all management decisions for Marine until its McDonnell subcontracts were completed and the performance bond
discharged. Pursuant to the agreement Gerron was appointed comptroller *966 of the company on December 13, 1952,
with "full authority in the allocation of funds, the handling of accounts receivable and payable, countersigning all checks
and, with the approval of the executive committee, [he] will handle all financial transactions." (Emphasis supplied.) In the
view of a responsible Navy official who testified, the execution of the performance bond on December 23, 1952, gave
the Navy's loan "a new lease on life", which probably accounts for the fact that no contract payments were withheld and
applied to the overdue note until March 6, 1953, in order to facilitate the completion of the McDonnell subcontracts
which by March 1954 provided funds to completely pay off the loan.
Following Gerron's appointment as Marine's comptroller on December 13, 1952, the Navy regarded him thereafter as
Marine's spokesman and duly authorized official who supervised the release of funds from the Navy on a need basis for
payrolls, suppliers, and general administrative expenses. Clearly after December 13, 1952, plaintiff had no effective
authority to pay bills such as Marine's withholding and F.I.C.A. taxes, for Gerron held the veto power.
Beyond this there is little present relevancy to Marine's Chapter X bankruptcy reorganization in August 1953, a claim
filed therein by the Internal Revenue Service aggregating $247,216.49 for taxes and interest, and Marine's ultimate
bankruptcy in March 1954. At no time during this period did plaintiff have the authority to pay Marine's tax arrears
although he remained on to supervise the company during the receivership.
In 1954 the trustee in bankruptcy filed two suits in the Court of Claims (numbered 117-54 and 118-54), seeking damages
aggregating $733,530.45 growing out of contracts with the Air Force and the Navy. The Government filed counterclaims.
In February 1956 the trustee filed his "report of compromise and settlement and order thereon" in which he
recommended that the two suits, including the counterclaims, be dismissed with prejudice, that certain other claims
against the Government arising under five contracts between Marine and the Government be waived, and that the sum
of $7,251.42 be accepted from the Government in settlement of the claims dismissed and/or waived. The Referee in
Bankruptcy approved the recommendation and on May 26, 1956, an order was entered by the District Court of the
United States for the Northern District of Texas, Fort Worth Division, confirming the trustee's recommendation.
Thereupon, the petitions in the Court of of Claims were dismissed. It is not considered necessary or advisable to
ascertain in this action whether the settlement of the contract claims was on a justifiable basis fair to Marine. The
aggregate of the claims was far in excess of Marine's unpaid tax liability had the full amount been realized.
In addition to the assessment of a penalty against plaintiff, similar assessments covering portions of the same period
were made against Lynch, Flocks, Gerron, and Vollmer. The assessment against Vollmer was abated in full. No
penalties were assessed against Law and Strong, who had been treasurers — consecutively — of Marine during 1952
and 1953.
Responsibility for collecting the taxes imposed by section 1400 of the 1939 Internal Revenue Code was placed on the
employer by means of deducting or withholding from wages, as authorized by sections 1401 and 1622(a). Section 2707
(a) provided that —
Any person who willfully fails to pay, collect, or truthfully account for and pay over the tax * * *, or willfully
attempts in any manner to evade or defeat any such tax or the payment thereof, shall * * * be liable to a
penalty of the amount of the tax evaded, or not paid, collected, or accounted for and paid over, * * *.
The term "person" as used in the foregoing abridgment of subsection (a) of section 2707 was defined in subsection (d)
thereof to include —
967

*967 * * * an officer or employee of a corporation, or a member or employee of a partnership, who as
such officer, employee, or member is under a duty to perform the act in respect of which the violation
occurs.
For the purposes of the statute the individual must be responsible and his failure willful. Responsibility without willfulness
is not enough. Where responsibility is not established the issue of willfulness becomes moot. So the issue of
responsibility is for first determination. This problem of who is the responsible person has engrossed scores of courts[2]
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and legal savants, including this court's compendium of authorities and criteria in White v. United States, 372 F.2d 513,
at p. 516, 178 Ct.Cl. 765, at p. 771 (1967), where it was stated:
The purpose of the section is to permit the taxing authority to reach those responsible for the
corporation's failure to pay the taxes which are owing. Dillard v. Patterson, 326 F.2d 302 (5th Cir. 1963);
United States v. Graham, 309 F.2d 210 (9th Cir. 1962). Accordingly, the section is generally understood
to encompass all those officers who are so connected with a corporation as to have the responsibility and
authority to avoid the default which constitutes a violation of the particular Internal Revenue Code section
or sections involved, even though liability may thus be enforced on more than one person. See Linda
Scott v. United States, 354 F.2d 292, 296, 173 Ct.Cl. 650, 657 (1965), citing Scherer v. United States,
228 F.Supp. 168, 170 (D.Idaho 1963).
In reaching a determination with respect to the person or persons upon whom to impose responsibility
and liability for the failure to pay taxes, the courts tend to disregard, the mechanical functions of the
various corporate officers and instead emphasize where the ultimate authority for the decision not to pay
the tax lies. For this reason * * * a responsible person is most frequently defined as a person who has
"the final word as to what bills or creditors should or should not be paid and when." (Citations omitted.)
After mentioning two approaches which different courts have used, the White opinion continues, 372 F.2d at 517, 178
Ct.Cl. at 772:
Both approaches would seem to amount to the same thing — a search for a person with ultimate
authority over expenditures of funds since such a person can fairly be said to be responsible for the
corporation's failure to pay over its taxes. * * *
White reiterates at 372 F.2d p. 518, 178 Ct.Cl. p. 775 that "more than one individual may be a responsible person". In
the case under consideration others of Marine's officials besides the plaintiff were actually assessed penalties as
responsible persons.
The broad definition of "person" in section 2707(d) of the Code leaves no doubt that the party subject to the penalty
provisions of section 2707(a) is the individual having control of the funds of the taxpayer and failing to pay the
withholding taxes. This is not always or necessarily an official of the taxpayer, as in Pacific National Ins. Co. v. United
States, 270 F.Supp. 165 (D.C.N.D.Cal. 1967) where a surety controlling the tax-delinquent contractor's funds was held
liable to the penalty for willfully failing, as the responsible person, to pay the contractor's withholding taxes. The key
question here, therefore, is whether the plaintiff had control of the funds of Marine up to November 10, 1952, with which
he could have paid the withholding taxes, but willfully failed to do so. The defendant admits that plaintiff is not liable for
the taxes that accrued after November 10, 1952. This narrows the issue to the pre-November 10, 1952, period.
968

As a general proposition it may be safely postulated that one who is the *968 founder, chief stockholder, president, and
member of the board of directors of a corporation (such as the plaintiff) is rebuttably presumed to be the person
responsible under section 2707 of the Code and is thus liable for the penalty, in the absence of an affirmative showing
by him that in actual fact he lacked the ultimate authority to withhold and pay the employment taxes in question, or that
his omission was not willful in the statutory sense.
In addressing this issue the plaintiff directs the inquiry to two periods, one before and the other after November 10,
1952, when the Navy took over Marine's V-loan from the Bank and in effect substituted its funds for those of the Bank.
As to the earlier period it is significant that the plaintiff does not really deny that during such period he was the person
responsible for collecting and paying Marine's withholding taxes; he merely seeks to avoid the penalty assessed him by
pleading the agreement with the revenue authorities as providing a reasonable cause for nonpayment of the delinquent
taxes. So long as Marine had funds sufficient to pay its taxes the plaintiff, as the person responsible for their payment,
was obligated to pay them ahead of other creditors on pain of exposing himself to the risk of being personally liable for
them. At various times up to November 10, 1952, the plaintiff could have written a check for taxes and secured a
cosigner's signature, instead of which he used available funds to pay other creditors. That he felt he had the power to
pay taxes in this period is shown by his aborted effort on November 10, 1952, to make a substantial payment on
Marine's current taxes, and reaffirmation of such authority is reflected by the agreement which plaintiff signed in October
1952 with the approval of Marine's board of directors, to meet its delinquent and current taxes according to a time
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schedule endorsed by the Internal Revenue Service.
However, the unusual and exceptional facts of this case as evidenced by the agreement, the lack of its enforcement, the
waiver of the tax liens by the IRS, the policy of the IRS not to collect the tax from the responsible officers of a company if
the taxes can be collected from the company (as discussed later) and the prejudicial treatment of the plaintiff by two
arms of the government, in our opinion permits the plaintiff to avoid the statutory penalty for the period to November 10,
1952. The White case, supra, 372 F.2d p. 521, 178 Ct.Cl. pp. 778 and 779, defines willfulness to mean —
* * * a deliberate choice voluntarily, consciously and intentionally made to pay other creditors instead of
paying the Government, and that it is not necessary that there be present an intent to defraud or to
deprive the United States of the taxes due, nor need bad motives or wicked design be proved in order to
constitute willfulness. * * *
Standing alone, that definition would leave the impression that knowledge and failure to pay together amount to
willfulness per se. However, in discussing willfulness at 372 F.2d 513, 178 Ct.Cl. pp. 778 et seq., White recognizes that
knowledge of unpaid withholding taxes plus failure of a responsible person to pay them does not make that person's
willfulness in the failure absolute where there is reasonable cause for the failure, citing instances where reasonable
cause was found in reliance on advice of counsel that taxes were not due (Gray Line Co. v. Granquist, 237 F.2d 390 (9th
Cir. 1956), cert. denied, 353 U.S. 911, 77 S.Ct. 667, 1 L.Ed.2d 664 (1957)), and where the responsible person had
instructed subordinate personnel to pay the taxes but, without the superior's knowledge, they had not been paid. (Levy
v. United States, 140 F.Supp. 834 (W.D.La.1956), Belcher v. United States, 6 A.F.T.R.2d 5495 (W.D.Va.1960), and
Wiggins v. United States, 188 F.Supp. 374 (E.D. Tenn.1960)).
969

However, the court in Monday v. United States, 421 F.2d 1210 (7th Cir. 1970), cert. denied, 400 U.S. 821, 91 S.Ct. 38,
*969 27 L.Ed.2d 48, narrowed the definition of "willfulness" when it said:
The standard of willfulness should not be construed to include lack of "reasonable cause" or "justifiable
excuse." These concepts tend to evoke notions of evil motive or bad purpose which properly play no part
in the civil definition of willfulness. * * * [Cases omitted.] In addition, "reasonable cause" and "justifiable
excuse" invite consideration of such misleading and improper factors as the financial condition of the
business or the demands of creditors. * * * [Id. at 1216.]
The court in that case went on to define "willfulness" in a charge it said should have been given to the jury as follows:
"An act is willful if it is voluntary, conscious, and intentional. If you find that plaintiff and/or third-party
defendant knowingly used available funds to prefer other creditors over the United States then you must
find that he acted willfully." [Id. at 1216.]
Both the defendant and the plaintiff agree that this is a correct definition of "willfulness," and we are in accord. But the
acceptance of this definition does not settle all the issues in the case, as will be seen below.
The agreement between Marine and the IRS for the installment payment of Marine's delinquent taxes drastically
changed plaintiff's position with respect to his immediate personal liability for the payment of such taxes. True, the
agreement did not cancel nor erase his contingent liability for the taxes, but it did have the effect of suspending his
liability until the taxes could be collected from Marine by the carrying out of the agreement.
This agreement was a solemn contract between Marine and the United States, acting through its duly authorized agent,
the IRS. It was for the benefit of both Marine and the plaintiff, as well as the United States. All parties had a right to
expect the contract to be fully carried out. The record shows that the plaintiff adhered to the terms of the agreement and
made the payments on schedule as long as he had authority to do so, but his authority was terminated on November 10,
1952, when the Navy took over the financial management of the company. Thereafter, the responsible officer or
employee of the company who was charged with the responsibility of carrying out the agreement and paying the
delinquent taxes as well as those currently due was someone other than the plaintiff, who was under the complete
domination and control of the Navy.
When the Navy took over the management and control of the company on November 10, 1952, it knew about the
agreement made between Marine and the IRS as to the payment of the delinquent taxes and recognized it as a binding
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agreement of the United States, as shown by the payment by the Navy of two installments of $8,000 each on December
1, 1952, and January 3, 1953, on the pre-August 1 tax arrears, in full compliance with the agreement. But after these
two payments had been made, the Navy caused Marine to breach the agreement by not allowing it to make any further
payments on the delinquent taxes in accordance with the agreement. This was actually a breach of the contract by the
United States, acting through the Navy as its authorized representative.
Furthermore, the Navy wrote the IRS on August 14, 1953, and advised it that the tax indebtedness due the IRS would
be paid out of any excess funds left over after all claims of the Air Force and Navy, including the latter's loan, had been
paid in full. The IRS agreed to this plan as shown by its complete inaction and its failure to foreclose its tax liens on
Marine's unencumbered property worth more than $98,000, as shown above. This amounted to a waiver by the IRS of
970

its tax lien and this had the effect of absolving the plaintiff of liability for the delinquent taxes to this extent. This is true for
the obvious reason that taxes equal to the value of Marine's property *970 could have been collected by IRS had it
foreclosed its tax liens upon default of the payments of the tax arrears as provided in the agreement with Marine. The
record shows that the IRS never foreclosed its tax liens on Marine's property even in Marine's bankruptcy proceedings,
and by such failure completely waived such liens, all to the detriment of the interests of the plaintiff, as well as the IRS.
The following facts showing the earnings of Marine after the Navy took over on November 10, 1952, until the end of
Marine's bankruptcy proceedings, reveal that the delinquent taxes could have been collected by the government from
Marine during such period. This was possible not only from Marine's earnings, but also to a large extent from the value
of Marine's property which was subject only to the tax liens of the IRS for such taxes, and which was worth over
$98,000. From November 12, 1952, to August 4, 1953, when Marine petitioned for bankruptcy reorganization, a total of
$1,633,612.99 was generated by Marine's contract earnings. As source, custodian and dispenser of these funds under
contract assignments, the Navy retained $466,492.22 to apply to the principal and interest on the note, while it
authorized the release of $1,167,217.87 for the payment of Marine's operating expenses, including $16,000 for
application to Marine's pre-August 1 tax arrears under its agreement with the IRS of October 1, 1952, as already
observed. The Navy supervised directly or indirectly Marine's use of the $1,167,217.87 released to it during this period,
and significantly none of it was used to pay Marine's tax backlog which is the subject of this suit.
It is interesting to note that from November 12, 1952 to March 6, 1953, the Navy did not apply any contract proceeds to
the note, and this is explained by the fact that during this period the Navy continued to hope that Marine would be able
to find another bank to take over the loan through the offices of the group that supplied the surety performance bond.
When it appeared that this was not going to materialize, the Navy proceeded forthwith to make heavy reductions of the
note balance by retention of contract earnings due Marine, so that from March through July 1953 contract proceeds
totaling $466,492.22 were applied to the principal and interest on the note, while contract proceeds totaling $551,744.26
were turned over to Marine for closely supervised payment of selected bills for labor and materials. Following August 4,
1953, when Marine applied for bankruptcy reorganization, which eventually ripened into bankruptcy, all of the contract
proceeds received thereafter ($181,928.55) were applied to liquidate the principal and interest on the note held by the
Navy as a preferred creditor, while nothing was applied to Marine's remaining indebtedness, including its accrued taxes.
Obviously, it could not be said that, during the pendency of the bankruptcy proceedings, plaintiff had any responsibility
or authority whatsoever to direct the payment of Marine's tax obligations.
The defendant argues that the decisions in Monday v. United States, supra, and Spivak v. United States, 370 F.2d 612
(2d Cir., 1967), cert. denied 387 U.S. 908, 87 S.Ct. 1690, 18 L.Ed.2d 625, require our decision in this case to be in favor
of the government and against the plaintiff. We do not agree. The facts in those cases differ from the facts in the instant
case. Each case must be decided according to the facts involved therein. We think there is language in the decisions in
those cases which support the plaintiff's position under the peculiar facts of this case. Both cases hold, in effect, that if
the delinquent withholding taxes can be collected from the company, the responsible officer thereof, who would
otherwise be liable, is released from such liability. For instance, in Spivak, the court said:
Had the government's claim in the bankruptcy been defeated by an adjudication that the payments

971

should have been credited to Lincoln, [the company] the government concedes that it would be bound to
release appellants, *971 [the responsible officers] for it is its practice not to attempt enforcement of §
6672 liability if the corporate obligation is met, * * *. [Id. at 615.]
To the same effect is the statement of the court in Monday v. United States, supra, where the court said:
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* * * While the referee's order in this case cannot satisfy or remove the officers' liability, it might
nevertheless bar action against the Mondays were they to show that an administrative practice existed,
such as referred to in Spivak, that the Government would not press its claim against the responsible
officers where the corporate obligation has been met. Cf. 370 F.2d at 615. * * * [Id. 421 F.2d at 1218, n.
7.]
After oral argument in this case, the court's secretary, acting on instruction from the court, inquired by letter of the
Department of Justice whether or not at any time or times relevant to the refund claim in this case the IRS had a policy
or practice which was the same as, or comparable to, the policy or practice described or referred to in the above quoted
portions of the Monday and Spivak cases. The Attorney General answered this inquiry as follows:
The answer to this question is that during this period the Government did have the same or a comparable
policy and practice, i. e., not to attempt enforcement of Section 6672 liability (Sec. 2707(a), 1939 Code)
of a responsible officer if the corporate obligation was met. This policy was stated in an internal
memorandum, IR-Mim. No. 56-46, dated April 9, 1956, copies of which are enclosed herewith. We also
enclose 12 copies of this letter for the convenience of the Court. [Ltr. from Justice Dept. dtd. Nov. 20,
1970.]
An examination of said Internal Memorandum No. 56-46, shows that it contains the following in pertinent part:
ASSERTION OF THE 100 PERCENT PENALTY AGAINST RESPONSIBLE OFFICERS OR
EMPLOYEES
******
Section 7. Policy
******
.02 It has been the administrative policy of the Internal Revenue Service, and such policy is hereby
reiterated, to use the 100 percent penalty provided by section 2707(a) of the 1939 Code and 6672 of the
1954 Code primarily as a collection device, and to assert it against responsible officers or employees of a
corporation only when it is determined that the taxes involved cannot be collected from the corporation
itself; * * *. [Emphasis supplied.]
.03 It is not necessary to wait until it has been fully determined whether a corporation is or is not going to
pay the employment taxes due before asserting the 100 percent penalty against the responsible
corporate officers or employees. Such action may be instituted at any time if it has been determined that
the corporation is continuing to file Forms 941 without remittance and there are no tangible assets
against which distraint can be made. [Emphasis supplied.]
Section 8. Procedure for the Assertion of the 100 Percent Penalty
.01 When the collection officer determines that collection of employment taxes cannot be made from the
corporate-taxpayer he will make an investigation to determine whether collection can be made from the
responsible officers or employees by the assertion of the penalty for the portion of the taxes required to
be withheld. * * * [Emphasis supplied.]
.02 A full report of the collection officer's findings will be prepared and submitted to the group supervisor
972

for approval. This report should be as *972 complete as possible and should contain the following
information: * * (8) a detailed statement by the collection officer as to why the tax cannot be collected
from the corporation; * * *. [Emphasis supplied.]
******
.04 If the taxpayer agrees to the assessment without requesting a conference, a letter (see Exhibit B) will
be used in transmitting to him that portion of the report which outlines the reasons why the tax could not
be collected from the corporation, * *. [Emphasis supplied.]
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******
Section 10. Collection Procedure
.01 If a 100 percent penalty is asserted against one or more responsible corporate officers or employees
equal to the withheld portion of the corporate employment tax liability and that portion of the tax is
subsequently collected in full or in part from the corporation, the 100 percent penalty or penalties may be
abated or if collected may be refunded in an amount equal to the amount collected from the corporation
for the same periods from which the penalty arose, providing the claim is filed within the applicable
statutory periods.
******
It may be seen from the foregoing memorandum that the policy of the IRS set forth therein is the identical policy
mentioned in the Monday and Spivak cases that would bar the collection of the taxes from a responsible corporate
officer "if the corporate obligation has been met." A careful reading of the portions of the memorandum quoted above
shows that the test is not whether the corporate obligation has been met, but whether the taxes cannot be or could not
be collected from the corporation and whether there are no tangible assets against which distraint can be made. The
record here shows that after the Navy took over the management of Marine's financial affairs and plaintiff's authority as
a responsible officer of the company was terminated, Marine earned and collected $1,633,612.99 up to the date it filed
its petition in bankruptcy. The sum of $181,928.55 was collected after the bankruptcy proceedings were filed. From
these figures, it is clear that the delinquent taxes could have been collected from Marine. Had this been done, under the
admitted policy of the IRS, the plaintiff would have been released from his obligation to pay the taxes and the present
action against him for such taxes would have been barred.
But the Navy did not collect the taxes, and, instead, paid itself $648,420.77, which included $18,943.02 as interest on its
note. By paying itself interest, the Navy actually made a profit on the transaction.
In the meantime, the IRS did nothing to foreclose its tax liens on Marine's property. Had it done so, plaintiff would have
been released from his tax obligation to the extent of the amount realized from such foreclosures, as is provided in the
above policy memorandum of the IRS.
Normally, we would not readily substitute our discretion for the Commissioner's as to when the taxes are to be collected
from the corporation. But here the facts are such because of the interdepartmental dealing that the Commissioner
abused his discretion in failing to collect the tax from the corporation.
Furthermore, in the Monday case, the court indicated that the responsible officers of the company would have been
relieved of their responsibility for the taxes if they had shown any action by the government upon which they could
reasonably have relied as the grounds for their failure to collect and remit any of the withholding taxes withheld from
their employees. In this connection, the court said:
* * * The taxpayers have failed to disclose any action by the Government upon which they could
973

reasonably have relied as the grounds for their failure to collect and remit any of the taxes *973 withheld
from their employees. [Citing the Spivak case.] [421 F.2d at 1218.]
By contrast, the record in this case is replete with acts of commission and failure to act on the part of the government
upon which plaintiff could reasonably have relied as grounds for his failure to collect and remit the taxes, all of which are
detailed herein. As a matter of fact, after the Navy took over Marine on November 10, 1952, the Navy made it
impossible for plaintiff to collect and remit the taxes. After that date, the Navy had a special obligation to collect and
remit the delinquent taxes from the earnings of Marine in monthly installments of $8,000 each as provided in the
government's agreement with Marine. The Navy had no right to cause the government to breach this agreement after
making only two monthly payments of the tax arrears. It seems to have been the attitude of the Navy that it did not have
to carry out the agreement because it was made by another department of the government (the IRS). This is too slender
a reed to justify the Navy's acts which caused the breach of the agreement. After all, both departments are agencies of
one government, namely, the United States. The Navy was obligated to respect and carry out the agreement made by
the IRS in accordance with its authorized powers, when it was within the power of the Navy to do so. It had no right to
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pay itself and other creditors under these circumstances without paying the taxes due the IRS as required by the
agreement.
By reason of all of the foregoing, the plaintiff was released from his liability for the payment of the delinquent withholding
taxes and the government is barred from collecting them from him.
Accordingly, judgment is entered for plaintiff on his petition, with the amount to be determined by further proceedings
under Rule 131(c), and the counterclaim of defendant is dismissed.
DAVIS, Judge (concurring in the result):
I agree with the judgment, as well as with the court's positions that (a) plaintiff was the responsible "person" under the
statute for the period prior to November 10, 1952, (b) he was not, as the defendant admits, such a responsible "person"
beginning with November 10th; (c) he acted "willfully", within the meaning of the statute, during the time he was the
responsible "person"; but (d) under the Internal Revenue Service's policy he was not liable for any of the unpaid taxes
(accrued before November 10th) because they could all have been collected from the company. This separate opinion is
written because I cannot concur in the interpretation the court makes of, and the implications it draws from, the
agreement between the company and the Service (dated October 1, 1952). The court's opinion treats that agreement as
if, by itself, it covered plaintiff, immunized him, and was made for his benefit. My view, to the contrary, is that this
agreement related solely to the relations between the company and the Service, and did not by itself affect the separate
and independent liability of the responsible "person" (plaintiff in this instance) under the "penalty" provisions of the
legislation. This seems to me to follow from the teaching of the cases up to this one,[1] as well as from the plain fact that
plaintiff was not a party to the agreement, which nowhere mentions him or his separate liability, either expressly or by
fair implication. If there were no Service policy applicable to this case, I would have to hold — particularly under the
974

reasoning of the latest cases: Monday v. *974 United States, 421 F.2d 1210 (C.A.7, 1970), cert. denied, 400 U.S. 821,
91 S.Ct. 38, 27 L.Ed.2d 48 (1970); Spivak v. United States, 370 F.2d 612 (C.A.2), cert. denied, 387 U.S. 908, 87 S.Ct.
1690, 18 L.Ed.2d 625 (1967); and Newsome v. United States, 431 F.2d 742 (C.A.5, 1970) — that the October 1st
agreement had no effect on plaintiff's distinct and independent obligation for the unpaid taxes accruing in the earlier
period.
We have, however, now determined that the IRS policy mentioned in Spivak and Monday also existed in this case, and
that crucial policy makes the difference. As Judge Skelton points out, the policy forbids collection of the "100 percent
penalty" from the responsible person where the taxes involved can be collected from the corporation itself. In this
instance, the taxes could clearly have been collected from Marine if the IRS had wished to do so, either from the
company's earnings or out of its distrainable property. The Service elected not to do so, but that was its own choice,
apparently out of regard for the Navy's desire to have contract performance continue and to recover back the
Navy-guaranteed loan. If all the parties to the transactions, except IRS, had been private firms, the Service could (and
probably would) have insisted on collecting the unpaid taxes. If it had refrained, as it did here, out of leniency or to allow
production to continue or to help the private lender, the formal IRS policy would certainly have precluded collection from
the responsible individual. It makes no difference that here the Navy happened to be the lender. The IRS had the same
choice of whether to collect or not — it could have insisted on getting its taxes from the company — but it chose not to.
The same consequences should follow as if the lender were a private bank.
From this viewpoint, I need not (as the court does) hold the Navy to blame or delve into the complex problem of when
one agency of the Federal Government stands in the shoes of another. The focus is and should be on the IRS, not on
the Navy. The latter was not a part of the October 1st agreement between Marine and the IRS; and I assume that the
Navy acted lawfully, under the explicit terms of its V-Loan Guarantee Agreement, when it insisted, as any lender will if it
can, that money coming into the company's hands be first used to repay the Navy's loan. But the Internal Revenue
Service was not forced to agree to that order of priority, as it would not have been forced if a private bank were the
creditor. The Service decided for itself to acquiesce in the Navy's wishes, and that Service decision automatically
brought into operation the policy against collecting from the responsible person where the tax can be collected by IRS
from the corporation but is not. Cf. Spivak v. United States, supra, 370 F.2d at 615; Monday v. United States, supra, 421
F.2d at 1218 nn. 7-8. There is no reason implicit in the policy, or demanded by justice, for allowing the Navy to collect its
debts first, without affecting the liability of the responsible person, if a private creditor would not have the same power.
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NICHOLS, Judge (concurring):
I agree generally with Judge Skelton's handling of this case and therefore concur in his opinion, but I would somewhat
shift the emphasis and spell out some matters he takes for granted.
The issue is, as I see it, one of statutory construction and one for application of our old friend Church of Holy Trinity v.
United States, 143 U.S. 457, 12 S.Ct. 511, 36 L.Ed. 226 (1892). That case is at times mis-cited, and perhaps it has been
by me, but on mature reflection about it what it stands for I believe is: The Congress can enact a statute that appears in
unambiguous language to assess Draconic penalties for actions, some of which may be quite innocent, but it can count
on the executive and judicial branches to take note of what it really meant to accomplish and exclude the law from
application to cases not within Congressional contemplation.
975

The 1956 mimeograph referred to by the court shows that without any express *975 warrant in the statute the IRS has
restricted the assessment of penalties under § 2707 of the 1939 Code and § 6672 of the 1954 Code to cases where the
tax cannot be collected from the corporation, and only to the extent of the employee's portion of the withholding. It has
used the penalty "primarily as a collection device." When these practices started we are not informed, nor whether they
are still in effect. The copy supplied us shows the mimeograph is now superseded by a provision of the Internal
Revenue Manual.
The Secretary of the Treasury has express power to remit forfeitures and penalties incurred under the customs and
navigation laws under 19 U.S.C. § 1618, and IRC § 7327 extends this to forfeitures under the Internal Revenue laws.
There may perhaps exist other authority of that kind, but the mimeograph does not purport to be an exercise of any
authority of that kind.
This "policy" as it is called, is also not a regulation. Congress gave no authority to write one under these particular
sections, which were meant to be automatic in their application, although it is true that Internal Revenue penalties, under
IRC § 6671, are payable only on notice and demand. We must presume they thought they had a right to do this, and
therefore, though called a "policy" it does reflect a construction of the statute by the administering agency. It is a
reasonable construction in light of Holy Trinity, and thus one we should adopt. I do not think, however, that it would be
proper for the courts to mitigate the application of penalties without independent consideration, whenever the
circumstances were shown to be circumstances under which the IRS did not normally demand payment. Cf. Wagner v.
United States, 387 F.2d 966, 181 Ct. Cl. 807 (1967). Conversely, I think that in the totality of circumstances proven here
the Holy Trinity precedent would make our holding the proper one even if there were no mimeograph. I was prepared so
to hold before I heard of the mimeograph, as our commissioner, of course, recommended.
The mimeograph is a now-you-see-it-now-you-don't kind of thing. Apparently the court in Monday v. United States, 421
F.2d 1210 (7th Cir. 1970), cert. denied, 400 U.S. 821, 91 S.Ct. 38, 27 L.Ed. 2d 48, got a clue to its existence from Spivak
v. United States, 370 F.2d 612, 615 (2d Cir. 1967), cert. denied, 387 U.S. 908, 87 S.Ct. 1690, 18 L.Ed.2d 625, but
declined to take judicial notice of it. I commend the Government counsel herein because they divulged it ungrudgingly
on our request, but it seems to me that such a thing as this mimeograph ought to be notified by publication to all courts
and litigants and it is not fair for it to benefit one court or litigant and not another. The business of giving effect like
regulations to all sorts of papers emanating from the executive branch, is one that should cause concern.
The "agreement" quoted in the opinion is shown in the findings (which will not be reproduced in F.2d) to have been
altered (before delivery?) by the signing Government officer. He tore out his signature for fear he lacked authority to sign
it. But it was carried out for a time, as found, just as if it were effective and authorized. The commissioner found it was
"an agreement", and defendant did not except. I would call this a conclusion of law. My approach to the case does not
oblige me to rely heavily on this "agreement". I would not be able to do so without further study than I deem necessary
as things are, and I do not rely on it, except as a part of the total circumstances.
[1] A minor disagreement exists between the parties as to whether the applicable statutory provisions are sections 6671(b) and 6672 of the
1954 Code, as plaintiff avers, or predecessor sections 2707(a) and (d) of the 1939 Code, as defendant states. The language of the
respective code provisions is not materially different and, in view of paragraph 1 of the stipulation of the parties on file, the 1939 Code
provisions will be employed in this discussion.
[2] Extensively footnoted in Boughner, The 100% Withholding Tax Penalty: How to Fight it Successfully, Journal of Taxation, Vol. 28, No. 4, p.
236, April 1968.
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[1] See Monday v. United States, 421 F.2d 1210 (C.A.7, 1970), cert. denied, 400 U.S. 821, 91 S.Ct. 38, 27 L.Ed.2d 48 (1970); Newsome v.
United States, 431 F.2d 742 (C.A.5, 1970); Spivak v. United States, 370 F.2d 612 (C.A.2), cert. denied, 387 U.S. 908, 87 S.Ct. 1690, 18
L.Ed.2d 625 (1967); Kelly v. Lethert, 362 F.2d 629 (C.A.8, 1966); Singer v. District Director of Internal Revenue, 354 F.2d 992 (C.A.2,
1966); Cash v. Campbell, 346 F.2d 670 (C.A.5, 1965).
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Edward J. FINLEY, Plaintiff and Counterclaim Defendant,
v.
UNITED STATES of America, Defendant and Counterclaim Plaintiff-Appellee,
Floyd Johnson, Counterclaim Defendant-Appellant.
No. 95-3108.
United States Court of Appeals, Tenth Circuit.
August 20, 1997.
1343 *1343 Ernest J. Brown (Loretta C. Argrett, Charles E. Brookhart, and Roger E. Cole, Department of Justice, and Of
Counsel, Randall K. Rathbun, Office of the United States Attorney, with him on the briefs), Department of Justice,
Washington, DC, for Defendant and Counterclaim Plaintiff-Appellee.
Joseph E. McKinney (Arthur E. Palmer, with him on the briefs) of Goodell, Stratton, Edmonds & Palmer, L.L.P., Topeka,
KS, for Counterclaim Defendant-Appellant.
Before SEYMOUR, PORFILIO, ANDERSON, TACHA, BALDOCK, BRORBY, EBEL, KELLY, HENRY, BRISCOE,
LUCERO and MURPHY, Circuit Judges.
BRORBY, Circuit Judge.
We reheard this appeal en banc to address the following question:
Under 26 U.S.C. § 6672, if a responsible person fails to investigate or correct mismanagement after
learning of a withholding tax delinquency, must his conduct be found reckless and therefore willful as a
matter of law, or, in the alternative, should the jury, in the view of all relevant evidence, be entitled to find
the responsible person did not act recklessly?
We hold "willful" conduct as defined in the context of 26 U.S.C. § 6672 (1994 & Supp. 1977) can be negated by a
showing the responsible person had reasonable cause for failing to pay withholding taxes held in trust for the
government. Such conclusion appropriately avoids a "strict liability" interpretation of § 6672 and preserves a role for the
jury, as fact finder, to determine whether, in the view of all relevant evidence, a responsible person "willfully" failed to pay
employee withholding taxes.

OPERATIVE FACTS AND PRIOR DISPOSITION[1]
Appellant, Mr. Floyd Johnson, was president and a member of the board of directors of Halsey-Tevis, Inc. ("HalseyTevis"), a struggling corporation engaged in the interior construction business. In late October 1988, Mr. Johnson
learned from board member and secretary-treasurer, Mr. Edward Finley, that Halsey-Tevis was delinquent in paying
federal social security and income taxes withheld from employee wages during the third and fourth quarters of 1988.
Upon learning of the delinquency, Mr. Johnson told Mr. Finley, "[t]hey have to be paid." Mr. Finley responded that partial
payments were coming in; he gave no indication he would not comply with Mr. Johnson's directive to pay the taxes. Mr.
1344 Johnson made no further *1344 inquiry and took no further action regarding the unpaid withholding taxes even though
he had authority to sign company checks and, at that time, Halsey-Tevis had access to funds that could have been used
to make at least partial payment to the government.
The full extent of Halsey-Tevis' financial woes became evident a short time later when Mr. Finley completed the
company's quarterly financial statement for the period ending September 30, 1988. On November 7, 1988, Mr. Finley
contacted First National Bank in Wichita — the bank at which Halsey-Tevis maintained its general checking and payroll
accounts and that provided Halsey-Tevis a line of credit from which the company could borrow operating funds based on
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its accounts receivable — to explain the newly completed quarterly statement. After reviewing the statement, the bank
called a meeting of the Halsey-Tevis officers for the next day. On the morning of November 8, Mr. Finley, Mr. Johnson
and another Halsey-Tevis officer, Mr. Brian McCann, met to discuss the company's financial problems prior to meeting
with the bankers. It was at this meeting Mr. Johnson learned Mr. Finley had not remedied the withholding tax
delinquency. Prior to meeting with the bankers, Mr. Johnson, Mr. Finley and Mr. McCann went to the local Small
Business Administration office to try and secure a loan that would allow them to pay the withholding taxes. The Small
Business Administration told the Halsey-Tevis officers they would have to go through a bank. Later that same day, First
National Bank froze Halsey-Tevis' accounts. Thereafter, Halsey-Tevis could not pay any bills without the bank's prior
approval.
On November 14, 1988, Mr. Johnson and Mr. Finley delivered about $105,000 in collections to the bank and asked bank
officials to apply the deposit to the withholding tax balance. The bank refused and instead applied the deposit to HalseyTevis' loan indebtedness. Bank officials told Mr. Johnson and Mr. Finley they would "take care of the taxes later."
In July 1991, the Internal Revenue Service notified Mr. Johnson he was being assessed a $144,876.48 penalty under 26
U.S.C. § 6672. The government's claim against Mr. Johnson proceeded to a jury trial in 1994 on the sole issue of
whether he acted willfully within the context of § 6672. When asked whether Mr. Johnson had "shown, by a
preponderance of the evidence that he did not willfully fail to pay over to the United States any of the taxes withheld
from the wages of Halsey-Tevis, Inc.'s employees," the jury responded "YES." This verdict was not allowed to stand,
however. The district court granted the government's post-trial motion for a judgment as a matter of law under Fed.
R.Civ.P. 50(b), concluding "a reasonable jury could not have found that [Mr.] Johnson met his burden of proof." Applying
Denbo v. United States, 988 F.2d 1029 (10th Cir.1993), a panel of this court affirmed the district court's decision to set
aside the jury verdict. Finley, 82 F.3d at 972-74.

WILLFULNESS UNDER 26 U.S.C. § 6672: A Question of Fact or A Matter of
Law?
The Internal Revenue Code requires employers to withhold federal social security and income taxes from their
employees' wages and then pay those taxes over to the government. 26 U.S.C. §§ 3102(a), 3402(a), 3403 (1994 &
Supp. 1997). The funds withheld from employee wages do not belong to the employer/corporation; they are funds held
by the employer in trust for the government. 26 U.S.C. § 7501(a) (1994). A corporate officer or employee who fails to
remit such taxes to the government may be personally liable for penalties pursuant to 26 U.S.C. § 6672(a), which
provides:
Any person required to collect, truthfully account for, and pay over any tax imposed by this title who
willfully fails to collect such tax, or truthfully account for and pay over such tax, or willfully attempts in any
manner to evade or defeat any such tax or the payment thereof, shall, in addition to other penalties
provided by law, be liable to a penalty equal to the total amount of the tax evaded, or not collected, or not
accounted for and paid over.
(Emphasis added.)
It is well-settled § 6672 liability does not depend on the presence of a bad motive or the specific intent to defraud the
1345 government — elements associated with criminal liability. Burden v. United States, 486 F.2d *1345 302, 304 (10th
Cir.1973), cert. denied, 416 U.S. 904, 94 S.Ct. 1608, 40 L.Ed.2d 109 (1974); Bowen v. United States, 836 F.2d 965,
967-68 (5th Cir.1988); Bloom v. United States, 272 F.2d 215, 223-24 (9th Cir.1959), cert. denied, 363 U.S. 803, 80 S.Ct.
1236, 4 L.Ed.2d 1146 (1960). Rather "willfulness" for purposes of imposing civil liability under § 6672 is
a "voluntary, conscious and intentional decision to prefer other creditors over the Government...."
Although negligence does not give rise to section 6672 liability, "`the willfulness requirement is ... met if
the responsible officer shows a "reckless disregard of a known or obvious risk that trust funds may not be
remitted to the government...."'" A responsible person's failure to investigate or to correct
mismanagement after being notified that withholding taxes have not been paid satisfies the section 6672
willfulness requirement.
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Denbo, 988 F.2d at 1033 (citations omitted). The question posed in this en banc appeal is whether evidence satisfying
the Denbo definition alone is sufficient to impose liability under § 6672, as a matter of law, or whether there remains
some role for a jury to determine, in view of all relevant evidence, that a responsible person did not act willfully and
therefore cannot be held liable for a corporation's unpaid withholding taxes.
The government responds to this question by citing us to case law from this circuit and others that holds a responsible
person who has knowledge of unpaid taxes and thereafter personally pays or directs the payment of claims of other
creditors, or fails to take appropriate steps to ensure the taxes are paid (e.g., fails to investigate the matter or correct
mismanagement), is willful as a matter of law. According to the government, to stray from this precedent "would largely
emasculate Section 6672 and provide a blue-print for the avoidance of personal liability for those persons responsible
for the failure to pay over trust fund taxes due the United States."
We are fully aware of the precedent whereby courts have seized on the notion that certain factual paradigms establish
willfulness as a matter of law, even though the facts do not involve an intentional failure to pay over withholding taxes to
the government. A responsible person's failure to investigate the problem or correct mismanagement after receiving
actual notice of a withholding tax delinquency represents the factual paradigm applied in this case. Finley, 82 F.3d at
973; see also, Denbo, 988 F.2d at 1033-34. Reliance upon the representation of someone in control of company
finances that withholding taxes will be paid after learning that such taxes are delinquent, and when it is known that the
person making the statements is unreliable and has inadequately performed his financial responsibilities in the past,
represents another paradigm used to impose liability under § 6672 as a matter of law. The payment of other bills with
knowledge that the business is in financial trouble, but failing to reasonably inquire whether money would be available to
pay withholding taxes when they become due is yet another paradigm courts have applied. See Thomsen v. United
States, 887 F.2d 12, 18-19 (1st Cir.1989) (summarizing the "distinctive fact patterns from which to infer a reckless
disregard sufficient to demonstrate willfulness as a matter of law under section 6672" (quoting I.R.S. v. Blais, 612
F.Supp. 700, 710 (D.Mass.1985))). These paradigms obviously create an expansive web of liability "as a matter of law"
and significantly ease the government's burden under Fed.R.Civ.P. 50(b). Thus, it is easy to understand why the
government relies so heavily on existing precedent. The en banc question, however, reflects our concern whether this
web of case law leaves any role for the jury to determine willfulness. The government's mere reliance on existing
precedent does not answer that question.
Mr. Johnson attempts to escape the web by arguing the relevant facts in his case are distinct from (not as egregious as)
the relevant facts in cases where courts have applied the "failure to investigate or correct mismanagement" paradigm. In
the alternative, Mr. Johnson urges us to reject a rigid application of that paradigm, as such an application would
announce "a standard of virtual strict liability" contrary to the plain language of the statute. Using either approach to back
away from the "failure to investigate or correct mismanagement" paradigm, Mr. Johnson then asserts there is substantial
1346 evidence *1346 to support the jury's verdict he did not willfully fail to pay Halsey-Tevis' federal withholding taxes.
We agree with Mr. Johnson that certain factual distinctions exist between existing precedent and this case. However, the
factual paradigms identified as standards for determining willfulness as a matter of law are quite broad. The vast
majority of cases leave no room for a taxpayer to meaningfully distinguish his case before a jury based on the relative
degree of willfulness or the presence of extenuating circumstances.
Indeed, in defining those circumstances that constitute willfulness as a matter of law, many of our sister circuits have
considered and expressly rejected the possibility that a responsible person's breach of duty to pay withholding taxes
might be excused by a "reasonable cause" or "justifiable excuse."[2] See, e.g., Harrington v. United States, 504 F.2d
1306, 1316 (1st Cir.1974); Pacific Nat. Ins. Co. v. United States, 422 F.2d 26, 33 & n. 19 (9th Cir.), cert. denied, 398 U.S.
937, 90 S.Ct. 1838, 26 L.Ed.2d 269 (1970); Monday v. United States, 421 F.2d 1210, 1216 (7th Cir.), cert. denied, 400
U.S. 821, 91 S.Ct. 38, 27 L.Ed.2d 48 (1970); c.f. Bowen, 836 F.2d at 968 (although the Fifth Circuit has recognized
conceptually that a reasonable cause may negate a finding of willfulness, "no taxpayer has yet carried that pail up the
hill."). The main reasons given for rejecting the possibility that willfulness can be negated by a showing of reasonable
cause are: (1) a liability standard which does not incorporate reasonable cause will better further the primary purpose of
the statute to protect government revenue, (2) defining willfully to include a lack of reasonable cause may
inappropriately inject the notions of bad motive or evil purpose applicable to the criminal definition of willful into the civil
definition of willful, and (3) the consideration of reasonable cause may invite consideration of irrelevant elements such
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as a business' financial condition or creditors' demands. Harrington, 504 F.2d at 1316; Monday, 421 F.2d at 1216. At
least one court also has noted "that while `reasonable cause' is an element of other sections of the [internal revenue
code], it is not made so in Section 6672." Harrington, 504 F.2d at 1316.
We appreciate the government's reliance on 26 U.S.C. § 6672 to collect withholding tax revenues from responsible
individuals after a business entity becomes insolvent. And we understand the corresponding importance of construing §
6672 in a manner to protect government revenue. See Slodov v. United States, 436 U.S. 238, 243-45, 98 S.Ct. 1778,
1783-84, 56 L.Ed.2d 251 (1978); Bowlen v. United States, 956 F.2d 723, 726 (7th Cir.1992). Accordingly, we agree with
the notions that "willful" conduct under § 6672 is not the same as "willful" conduct in the criminal context, and that
certain facts are irrelevant to the determination of whether a responsible person willfully failed to pay withholding taxes.
Nevertheless, like Mr. Johnson, we are troubled by the possibility the courts have transformed 26 U.S.C. § 6672 into a
strict liability statute, outside the jury's realm, by (1) broadly defining the most likely fact scenarios leading to a failure to
pay withholding taxes as "willful" conduct as a matter of law, and (2) closing the door on any opportunity for a
responsible person to distinguish his case from those factual scenarios, or paradigms (i.e., demonstrate reasonable
cause for failure to pay). As "`[m]aintenance of the jury as a fact-finding body is of such importance and occupies so firm
1347 a place in our history and jurisprudence,'" it is our duty to carefully scrutinize any apparent curtailment of that function.[3]
*1347 Beacon Theatres, Inc. v. Westover, 359 U.S. 500, 501, 79 S.Ct. 948, 951-52, 3 L.Ed.2d 988 (1959) (quoting
Dimick v. Schiedt, 293 U.S. 474, 486, 55 S.Ct. 296, 301, 79 L.Ed. 603 (1935)).
Our scrutiny begins with the plain statutory language of 26 U.S.C. § 6672. "Absent a clearly expressed legislative
intention to the contrary, that language must ordinarily be regarded as conclusive." Consumer Product Safety Comm'n v.
GTE Sylvania, Inc., 447 U.S. 102, 108, 100 S.Ct. 2051, 2056, 64 L.Ed.2d 766 (1980). If possible, we also must construe
§ 6672 in such a manner that every word has some operative effect. United States v. Nordic Village, Inc., 503 U.S. 30,
36, 112 S.Ct. 1011, 1015-16, 117 L.Ed.2d 181 (1992). Our focus in this case is on the word "willfully," which Congress
expressly included as an element of liability under § 6672.
Although the precise definition of "willful" varies somewhat depending on its context, Screws v. United States, 325 U.S.
91, 101, 65 S.Ct. 1031, 1035, 89 L.Ed. 1495 (1945), one thing is certain: in any context, the word "willfully" denotes a
"conscious motion of the will," Black's Law Dictionary 1434 (5th ed.1979), or "mental faculty" giving rise to a particular
course of action. Webster's II New Riverside University Dictionary (1988). In this context, then, an inquiry whether a
responsible person "willfully" failed to pay withholding taxes is "`necessarily directed to the state of the responsible
person's mind,'" Thibodeau v. United States, 828 F.2d 1499, 1505 (11th Cir.1987) (quoting Mazo v. United States, 591
F.2d 1151, 1157 (5th Cir.), cert. denied, 444 U.S. 842, 100 S.Ct. 82, 62 L.Ed.2d 54 (1979)), and therefore is properly
characterized as an issue of scienter — "the quintessential jury issue." Turpin v. United States, 970 F.2d 1344, 1350 (4th
Cir.1992) (court upheld jury verdict in favor of taxpayer, concluding sufficient evidence existed for jury reasonably to
conclude taxpayer neither knew of nor recklessly disregarded withholding tax delinquency). To deprive a jury of the
opportunity to fully evaluate the conscious motions supporting a responsible person's conduct would be to deprive the
word "willfully" of its operative effect. Thus, even in the absence of an express reasonable cause element, Congress
must have contemplated that in most cases a jury would be permitted to determine whether a responsible person
willfully failed to pay withholding taxes based on the totality of circumstances and evidence.[4]
Our review of existing § 6672 case law leads us to conclude courts too often have extended § 6672 liability beyond this
plain statutory language and impermissibly encroached upon the role of the jury as fact-finder by utilizing broad factual
paradigms to impose liability as a matter of law notwithstanding the possibility that a taxpayer presented convincing
evidence of extenuating circumstances relevant to his state of mind. We view this case as an opportunity to rectify that
problem in the Tenth Circuit, and have given much thought as to how to accomplish the dual objectives of protecting
government revenue and preserving the fact-finding function of the jury as required by the plain language of § 6672.
We could, as Mr. Johnson suggests, reject the rigid application of the "failure to investigate or correct mismanagement"
paradigm to impose liability as a matter of law. Alternatively, we could adopt the concurring Judges' approach and
characterize the issue as whether there is substantial evidence to support the jury verdict. See also Turpin, 970 F.2d at
1348 1347. Either approach could be used to salvage the jury verdict in Mr. Johnson's *1348 favor. However, neither can be
fully squared with precedent imposing liability as a matter of law, and thereby taking the issue of liability away from the
jury, whenever the undisputed facts establish (1) a responsible person, (2) had knowledge of a withholding tax
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delinquency, and (3) failed to personally fulfill his duty to ensure payment of the delinquent taxes with any available,
unencumbered funds prior to paying any other creditors. See Denbo, 988 F.2d at 1033-34; Mazo, 591 F.2d at 1156. We
believe the better way to protect government revenue and preserve a role for the jury in this case and others without
undermining existing precedent is to continue to apply the established paradigms to identify willful conduct as a matter
of law, yet expressly recognize a reasonable cause exception to the application of those paradigms. In this way the
courts can continue to hold responsible persons' feet to the fire, yet provide those same individuals a delimited
opportunity to demonstrate to a jury there was reasonable cause sufficient to excuse the failure to pay the withholding
taxes they held in trust for the government.
Having recognized the reasonable cause exception, we must now take the further step of defining what elements are
necessary to demonstrate "reasonable cause," as the jury's role properly is limited to determining whether those
elements are present in a given case. See, e.g., Rykoff v. United States, 40 F.3d 305, 307-08 (9th Cir.1994); Hatfried,
Inc. v. Commissioner of Internal Revenue, 162 F.2d 628, 635 (3d Cir.1947).
We begin our analysis of what constitutes reasonable cause sufficient to avoid withholding tax liability under § 6672 by
distinguishing this situation from those cases, statutes and regulations which address what constitutes reasonable
cause sufficient to avoid liability for income tax penalties. Unlike the penalties assessed for failure to file income tax
returns, penalties imposed by § 6672 are not civil fines assessed in addition to the amount of the delinquent tax. Section
6672 is simply a means to insure payment to the government of the withholding taxes owed. Thus, § 6672 penalties
reflect only that amount of tax already collected or deducted by an employer and for which the employees have already
received credit in their individual income tax returns. Since § 6672 does not raise a concern regarding the protection of a
taxpayer from harsh, additional penalties imposed for purposes of punishment and deterrence, it would be inappropriate
to adopt a lenient reasonable cause standard like that applied to income tax penalties, i.e. ordinary business care and
prudence. See Eastern Inv. Corp. v. United States, 49 F.3d 651, 655 (10th Cir.1995); Sanders v. Commissioner of
Internal Revenue Serv., 225 F.2d 629, 636-37 (10th Cir.1955), cert. denied, 350 U.S. 967, 76 S.Ct. 435, 100 L.Ed. 839
(1956). Instead, we must narrowly construe the "reasonable cause" exception to § 6672 liability in order to (1) further the
basic purpose of § 6672 to protect government revenue, (2) discourage corporations from self-executing government
loans using the tax monies they hold in trust, and (3) avoid making the government "an unwilling partner in a floundering
business." See Collins v. United States, 848 F.2d 740, 741-42 (6th Cir.1988); Thibodeau, 828 F.2d at 1506; Newsome v.
United States, 431 F.2d 742, 747 (5th Cir.1970).
We therefore conclude reasonable cause sufficient to excuse a responsible person's failure to pay withholding taxes
should be limited to those circumstances where (1) the taxpayer has made reasonable efforts to protect the trust funds,
but (2) those efforts have been frustrated by circumstances outside the taxpayer's control. By so limiting the elements of
reasonable cause in the § 6672 context we avoid the temptation to inject notions of evil motive, bad faith or other
improper factors into the determination of willfulness, and maintain the ability to zealously protect government revenue
via the application of certain factual paradigms widely-recognized and accepted as "willful conduct." Yet, consistent with
the plain language of § 6672, this approach preserves a role for the jury to determine whether, based on all relevant
evidence in a particular case, the responsible taxpayer's conduct reflects the requisite scienter.[5]
1349

*1349

NEW TRIAL: Did Mr. Johnson Have Reasonable Cause?

The only issue tried to the jury was whether Mr. Johnson acted willfully in failing to pay over Halsey-Tevis' delinquent
withholding taxes to the federal government. The jury was instructed (1) Mr. Johnson contended he did not willfully fail to
pay the taxes, (2) when Mr. Johnson learned the withholding taxes had not been paid, he directed Mr. Finley to pay the
taxes, and (3) when he learned Mr. Finley had not done so, there were no unencumbered corporate funds with which to
pay the taxes. The jury was further instructed the United States denied Mr. Johnson's contention and Mr. Johnson bore
the burden of proof. The parties defined "willfully," in relevant part, as
a voluntary, conscious and intentional decision to prefer other creditors over the government. Willfulness
is present whenever a responsible person acts or fails to act consciously and voluntarily and with
knowledge or intent that as a result of his action or inaction trust funds belonging to the government will
not be paid over but will be used for other purposes.
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In addition, the jury was told
[t]o be willful, the payment to other creditors by means of unencumbered funds must be done either (1)
with knowledge that trust funds had not been paid over, or; (2) with reckless disregard for whether they
had been paid. If a responsible person has knowledge of circumstances which would give a person in his
position reason to believe that withholding taxes may not have been paid over because of
mismanagement or of problems in paying over withholding taxes, his failure to investigate and determine
if the funds have been paid over is reckless disregard and constitutes a willful failure to pay over these
funds.
Having been so instructed, the jury then was asked to answer the following interrogatory:
Has the plaintiff, Floyd Johnson, shown by a preponderance of the evidence that he did not willfully fail to
pay over to the United States any of the taxes withheld from the wages of Halsey-Tevis, Inc.'s
employees. (Circle the appropriate answer.)
The jury circled "YES."
The instructions and verdict reveal the jury never was asked to determine whether Mr. Johnson had reasonable cause
sufficient to excuse his failure to pay Halsey-Tevis' withholding taxes. Rather, it appears this case was tried and
instructed under the assumption this circuit would not recognize a reasonable cause exception to conduct otherwise
deemed "willful" under existing § 6672 precedent. Our decision today makes clear that assumption was incorrect.
The question remains, then, how to properly resolve this appeal. We can uphold the government's judgment as a matter
of law only if Mr. Johnson was fully heard on the issue of willfulness and, construing the evidence and inferences in Mr.
Johnson's favor, we can find no legally sufficient evidentiary basis for a reasonable jury to find his conduct was not
willful. Mitchell v. Maynard, 80 F.3d 1433, 1438 (10th Cir.1996); Fed. R.Civ.P. 50(a)(1). Applying the § 6672 analysis we
embrace today, Mr. Johnson should have had an opportunity to prove, and the jury should have determined, whether
there was sufficient evidence to establish Mr. Johnson had a reasonable cause for his failure to pay Halsey-Tevis'
withholding taxes. This did not occur. We can only speculate from the present record as to why the jury found in Mr.
Johnson's favor; there simply is no way to discern how the jury would decide the issue of reasonable cause.
Consequently, we are not in a position to uphold the judgment as a matter of law. Neither can we reinstate the jury
verdict. Under these circumstances, the interests of justice demand we grant a new trial. Neely v. Martin K. Eby
Construction Co., 386 U.S. 317, 329, 87 S.Ct. 1072, 1080, 18 L.Ed.2d 75 (1967) (court of appeals may order a new trial
based on factors encountered in its own review of the case); Derr v. Safeway Stores, Inc., 404 F.2d 634, 639-40 (10th
Cir.1968) (court of appeals may grant new trial if jury verdict is not reinstated); c.f. Jackson State Bank v. King, 992 F.2d
256, 257-58 (10th Cir.1993) (new trial required after state court announced a new rule of law on certification and no way
1350 to *1350 discern from jury's answers to special interrogatories how it would have decided the issue if properly
instructed).
Accordingly, we REVERSE the district court's Rule 50(b) order, VACATE the jury verdict and REMAND this case to the
district court for further proceedings consistent with this opinion.
PAUL KELLY, Jr., Circuit Judge, concurring in part and dissenting in part, with whom SEYMOUR, Chief Judge, joins.
I concur with the court that the willfulness inquiry under I.R.C. § 6672 and Treas. Reg. § 301.6672-1 requires
consideration of relevant evidence pertaining to intent, including whether a responsible person fails to investigate or
correct mismanagement after learning of nonpayment of trust fund taxes. In my view, this case turns on whether
sufficient evidence supports the jury's verdict that Mr. Johnson did not act willfully when the evidence is viewed in the
light most favorable to him. See Turpin v. United States, 970 F.2d 1344, 1347 (4th Cir.1992). Because a jury is entitled to
consider the nature, extent and timing of a responsible person's nonpayment in deciding willfulness, I would hold that
sufficient evidence supports the jury's verdict and would remand the case to the district court to vacate its judgment,
reinstate the jury verdict, and enter judgment in favor of Mr. Johnson. I would not reach the issue of whether a
"reasonable cause" exception applies, nor would I define its parameters.
The principles in our prior cases must be read in conjunction with the procedural posture of the case, specifically,
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application of the law to undisputed facts on summary judgment, Muck v. United States, 3 F.3d 1378, 1380 (10th
Cir.1993) or affirming a judge or jury's finding of willfulness while viewing the evidence in the light most favorable to the
result, Denbo v. United States, 988 F.2d 1029, 1033-34 (10th Cir.1993) (jury verdict); Burden v. United States, 486 F.2d
302, 304 (10th Cir.1973) (district court finding), cert. denied, 416 U.S. 904, 94 S.Ct. 1608, 40 L.Ed.2d 109 (1974). Where
we have reversed a district court's finding of a lack of willfulness in the § 6672 context, the responsible person knew the
taxes were unpaid, yet continued to operate and liquidate the business over a substantial period of time. Bradshaw v.
United States, 83 F.3d 1175, 1186 (10th Cir.1995), cert. denied, ___ U.S. ___, 117 S.Ct. 296, 136 L.Ed.2d 215 (1996). In
Bradshaw, we rejected a contention that allowing a bank authority over disbursements vitiated willfulness. Id. at
1183-86.
Whether Mr. Johnson acted "willfully" under § 6672 is a factual matter. Id. at 1182-83; Taylor v. I.R.S., 69 F.3d 411, 417
(10th Cir.1995). One way to prove willfulness is to show that a responsible person acted with reckless disregard of a
known or obvious risk that trust funds may not be paid over to the government. Bradshaw, 83 F.3d at 1183; Denbo, 988
F.2d at 1033. Under this theory, we have held that "[a] responsible person's failure to investigate or to correct
mismanagement after being notified that withholding taxes have not been paid satisfies the section 6672 willfulness
requirement." Bradshaw, 83 F.3d at 1183. At the same time, negligence is insufficient to result in § 6672 liability. Id.
Denbo, 988 F.2d at 1033.
The evidence in this case does not compel a finding of willfulness, i.e., that Mr. Johnson knowingly preferred other
creditors to the government with unencumbered funds totaling $95,000. Mr. Johnson learned of the delinquent trust fund
taxes in late October 1988 from Mr. Finley, discussed sources of funds, and then directed that they be paid. Other than
the fact of the unpaid taxes, Mr. Johnson had no reason to view Mr. Finley as unreliable; he was unaware of Mr. Finley's
scheme to conceal unpaid trust fund taxes. See Finley v. United States, 82 F.3d 966, 969 (10th Cir.1996). Even
assuming that the unpaid taxes were evidence of mismanagement, a reasonable jury could conclude that Mr. Johnson
took appropriate steps to correct it under the circumstances by discussing available sources of funds and directing that
the taxes be paid.
Not until November 8, 1988, did Mr. Johnson learn of the failure to correct the problem. At this point, however, the
company's arrangement with the bank underwent substantial change. The government does not argue that subsequent
1351 cash receipts delivered to the bank pursuant to this arrangement *1351 (including $105,000 that Mr. Johnson and Mr.
Finley requested be applied to trust fund taxes) constitute unencumbered funds that should have been applied to
payment of trust fund taxes. See United States v. Kim, 111 F.3d 1351, 1358-61 (7th Cir.1997); Honey v. United States,
963 F.2d 1083, 1089-90 (8th Cir.), cert. denied, 506 U.S. 1028, 113 S.Ct. 676, 121 L.Ed.2d 598 (1992). Thus, at issue in
this case are Mr. Johnson's actions from late October 1988 until November 8, 1988.
According to the government,
once a responsible officer becomes aware that trust fund taxes due the United States have not been
paid, it is incumbent upon such person to take appropriate steps to ensure that the taxes are paid and
that, if he fails to do so, e.g., fails to investigate the matter or correct mismanagement, his failure to act
constitutes, as a matter of law, a reckless disregard of the known risk that the taxes owed the
Government might not be paid.
Aplee. Supp. Br. On Reh'g En Banc at 8. I agree that investigating the matter or correcting mismanagement are
exemplary but not exclusive and that the focus must be on taking appropriate steps given the situation. Here, Mr.
Johnson did act. Whether a responsible person has taken appropriate steps, and consequently not acted with scienter,
cannot be dependent solely upon whether the investigation or correction of mismanagement ensured that the taxes
were paid; otherwise, there would be strict liability in every nonpayment case. A much more reasonable construction of
the statute allows the jury to consider the facts and circumstances surrounding the nonpayment, including (1) Mr.
Johnson's lack of sophistication, (2) that Mr. Finley hid from him the company's financial problems and led him to believe
the company was doing better than it actually was, (3) that Mr. Johnson wanted the taxes paid and took steps to
accomplish that goal, including (a) delivery of $105,000 to the bank for that purpose, and (b) actual payment of
unencumbered funds, and (4) that the time period in which the government claims Mr. Johnson's conduct amounted to
recklessness was no more than a couple of weeks and possibly as short as one week. Though the statute is harsh,
surely it was not intended to replace a subjective evaluation of willfulness with a formulaic objective standard. While any
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one of these factors might not be sufficient to avoid a willfulness determination, the trier of fact should be allowed to
consider them and determine whether the nonpayment conduct was willful.
[1] We present here only those facts relevant to the en banc question. A complete recitation of facts is found in Finley v. United States, 82
F.3d 966, 968-70 (10th Cir.1996).
[2] The Tenth Circuit has never squarely addressed this issue. A three-judge panel in Muck v. United States, 3 F.3d 1378, 1382 (10th
Cir.1993), stated, in dicta, a reasonable cause "defense to liability under § 6672 ... appears inconsistent with this circuit's insistence that
(bad) motive is not a pertinent inquiry under § 6672." Ultimately, however, the panel determined "[e]ven if [a reasonable cause] exception
were recognized by this circuit, it would not apply" under the circumstances in Muck. Id. at 1382.
[3] We note a number of courts have expressed discomfort with their application of binding § 6672 precedent. See Finley, 82 F.3d at 974
("We are not oblivious to what one court has called `the Draconian enforcement power which the IRS has under the precedent,' but it is our
job to apply the law as it is.") (quoting Phillips v. I.R.S., 73 F.3d 939, 943 (9th Cir.1996)); Buffalow v. United States, 109 F.3d 570, 575 (9th
Cir.1997) (in upholding summary judgment against taxpayer who, in an attempt to rescue his company, paid other creditors before he paid
delinquent withholding taxes, court commented "we must once again embrace the result of a `responsible person' case with velleity");
Williams v. United States, 931 F.2d 805, 811 (11th Cir.1991) ("The seeds of common sense compassion sown by the jury find scant
hospitality on this rock hard legal landscape."); Arnett v. United States, 927 F.Supp. 1464, 1471-72 (D.Kan.1996) (constrained by Finley
and Denbo, court was "reluctantly compelled" to conclude taxpayer willfully failed to pay over federal employment taxes); Fowler v. United
States, 820 F.Supp. 1390, 1395 n. 2 (D.Wyo.1993) ("Section 6672 is not a strict liability statute, although after reviewing the case law, one
might believe otherwise."). None, however, has taken the step we take today to scrutinize the impact of existing precedent on the jury's role
in determining willfulness as contemplated by the plain language of § 6672.
[4] If, in fact, Congress desires § 6672 to impose strict liability on responsible persons, then Congress is the appropriate branch to
establish such policy, not the courts.
[5] We note this result also is in line with the government's concession during oral argument that § 6672 imposes an element of scienter, the
evaluation of which is dependent upon all the facts in a given case, including those indicating a reasonable cause for the responsible
person's failure to pay.
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James N. BOWEN, Plaintiff-Appellee,
v.
UNITED STATES of America, Defendant-Appellant.
Betty G. BOWEN, Plaintiff-Appellee,
v.
UNITED STATES of America, Defendant-Appellant.
No. 87-1235.
United States Court of Appeals, Fifth Circuit.
February 5, 1988.
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*966 David M. Moore, Atty., Michael L. Paup, Chief, Appellate Section, Tax Div., U.S. Dept. of Justice,

Roger M. Olsen, Asst. Atty. Gen., Richard Farber, Atty., Washington, D.C., for defendant-appellant.
El Link Beck, El Paso, Tex., for plaintiff-appellee.
Before GOLDBERG, POLITZ, and DAVIS, Circuit Judges.
POLITZ, Circuit Judge:
The Internal Revenue Service assessed a penalty against James N. Bowen and Betty G. Bowen for
$253,100.59 under § 6672 of the Internal Revenue Code of 1954[1] for the willful failure to account for
and pay over to the government certain federal income and social security taxes withheld from the
wages of the employees of Bowen Industries, Inc. during the fourth quarter of 1983. The Bowens paid a
total of $1,446.54 in partial satisfaction of the assessment before filing the instant consolidated actions
seeking refunds. The government counterclaimed for the unpaid balance. The case was tried to a jury.
The court directed a verdict that the Bowens were responsible persons under the Internal Revenue
Code, but submitted to the jury the question whether the Bowens' conduct was willful. The jury returned
a verdict in favor of the Bowens. The court denied the government's motion for judgment non obstante
veredicto, prompting this appeal. We reverse and remand for entry of an appropriate judgment.
At all pertinent times, the stock in Bowen Industries, Inc. was owned by James and Betty Bowen and
their children. James Bowen was president with primary responsibility for the corporation's construction
projects. Betty Bowen was vice-president and secretary-treasurer with primary responsibility for all office
and clerical matters. The corporation functioned by and through the Bowens. Each had signing authority
over all corporate bank accounts.
The employees of Bowen Industries were paid weekly. The Internal Revenue Code required the
corporation-employer to withhold from each employee's wages the amount owed for federal income
taxes and the employee's portion of FICA taxes. 26 U.S.C. §§ 3102, 3402. The corporation held these
funds in trust for the United States. 26 U.S.C. § 7501(a); Howard v. United States, 711 F.2d 729 (5th
Cir.1983). The withholding of taxes relieves the employee of any further responsibility for payment. The
matter then involves only the government and the employer, including those responsible for relevant
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actions of the employer.
The taxes withheld must be reported at quarterly intervals, not later than the end of the month following
967

each quarter. 26 C.F.R. §§ 31.6011(a)-1(a)(1); 31.6011(a)-4(a)(1); *967 31.6071(a)-1(a)(1). Employers
with the payroll level of Bowen Industries are required to deposit the taxes withheld within three banking
days of the end of each quarter-monthly period. 26 C.F.R. § 31.6302(c)-1(a)(1)(ii)(b).
During the fourth quarter of 1983 Bowen Industries suffered a cash crunch. As a consequence it did not
make the periodic deposits of the monies withheld for federal income and FICA taxes. Rather, these
funds were used to meet payroll and to pay other corporate debts. On November 29, 1983, the Bowens
met with a loan officer of the bank which handled the corporation's finances, and discussed their
cash-flow difficulties. The corporation had sufficient funds to remit the tax payments, but could not do so
and pay other corporate debts, including payroll. The corporation then had a substantial line of credit
available from the bank. The Bowens and their accountant testified that the loan officer suggested that
they forego taking an additional loan but, rather, defer making the tax deposits until receipt of an IRS
demand after the filing of the quarterly return in January 1984. A loan at that time was assured.[2] The
suggestion was bottomed on the fact that the penalties and interest resulting from the late tax remittal
would be substantially less than the interest the bank would charge for lending that sum of money.[3]
The decision to delay remittal of the taxes was made. The following February the Bowens learned that
the bank had terminated its line of credit. No more loans would be forthcoming, including a loan of funds
needed to remit the taxes withheld during the fourth quarter of 1983. After learning of this credit
termination by the bank, specifically during the first 15 days of March 1984, the corporation received
payments exceeding $627,000, a sum obviously more than adequate to pay the tax deficiency. The sum
was insufficient, however, to pay that deficiency, plus payroll, and the debts due other creditors. The
Bowens opted to use the funds to pay other corporate obligations. The corporation subsequently
initiated bankruptcy proceedings. The taxes have not been paid.
The record reflects no dispute of any material fact. The taxes withheld by Bowen Industries for the fourth
quarter of 1983 were not paid over to the government. The Bowens had funds available when the
payments were due, and thereafter, but made the conscious decision not to pay the taxes and to use the
funds it held in trust to pay other corporate obligations. The Bowens made the United States "an
unwilling joint venturer in the corporate enterprise." Mazo v. United States, 591 F.2d 1151, 1154 (5th
Cir.1979).
The Bowens have maintained consistently that they had no bad motive or intent to deprive the
government of the taxes. They insist that they would have paid the taxes when due but for the
suggestion of the loan officer and the assurance that a loan would be forthcoming when the IRS made
demand for the late taxes. We have no reason to reject this assertion of good faith by the Bowens.
Legally, however, that good faith is irrelevant to the issue before the court.
The language of § 6672 expressly commands the resolution of this dispute. It provides in pertinent part:
Any person required to collect, truthfully account for, and pay over any tax imposed by this

968

title who willfully fails to collect such tax, or truthfully account for *968 and pay over such tax
... shall ... be liable to a penalty equal to the total amount of the tax.
Section 6671 defines "person" to include "an officer or employee of a corporation ... under a duty" to
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collect, account for, and pay over the withheld tax. Such an officer or employee receives the cognomen
"responsible person." Accordingly, a responsible person who willfully fails to collect, account for, or remit
the withheld taxes becomes personally liable for same.
The trial court directed a verdict that the Bowens were responsible persons for Bowen Industries. The
facts and the law fully support that finding and conclusion. The court declined to hold as a matter of law
that the Bowens acted willfully, referring that issue to the jury. In this the court erred. Under the
undisputed facts and the controlling law, the Bowens acted willfully.
In a continuing line of precedents we have held that as used in § 6672, willfully
does not require a criminal or other bad motive on the part of the responsible person, but
simply a voluntary, conscious and intentional failure to collect, truthfully account for, and
pay over the taxes withheld from the employees.
Newsome v. United States, 431 F.2d 742, 745 (5th Cir.1970). Our precedents extend from Gefen v.
United States, 400 F.2d 476, 482 n. 7 (5th Cir.1968) ("`willful' ... does not require a finding of intent to
defraud or to deprive the United States of taxes. It requires only that the choice to pay funds to other
creditors instead of the government be made voluntarily, consciously, intentionally...."), to Wood v.
United States, 808 F.2d 411, 415 (5th Cir.1987) ("A considered decision not to pay the taxes owed,
evidenced by payments to other creditors with knowledge that withholding taxes are due, establishes
willfulness."). Willfulness may also be evidenced by a responsible person proceeding with "a reckless
disregard of a known or obvious risk that trust funds may not be remitted to the government." Brown v.
United States, 591 F.2d 1136, 1140 (5th Cir.1979).
The Bowens' actions were willful within the meaning of § 6672. They contend that they did not act
willfully because they had a reasonable cause for not remitting the taxes, viz, the advice and assurance
of the banker — apparently considered acceptable by the Bowens' accountant — that a loan would be
forthcoming when the IRS made demand for payment. Although we have recognized conceptually that a
reasonable cause may militate against a finding of willfulness, no taxpayer has yet carried that pail up
the hill. Mazo v. United States; Newsome v. United States. The burden of proving lack of willfulness is on
the taxpayer, Mazo, and the Bowens have not satisfied that burden. We have not accepted the mere
reasonable expectation of sufficient funds at a later date as a defense to a charge of willful failure to
comply with the commands of § 6672.
We make no issue of the trial court's refusal to grant the government a directed verdict. That declination
is consistent with our repeated urgings that such rulings be reserved to judgment n.o.v. consideration. In
the event the appellate court were to disagree with the trial court, the jury verdict could be reinstated and
no new trial would be necessary. McPhillamy v. Brown & Root, Inc., 810 F.2d 529 (5th Cir.1987);
Western Hills Bowling Center v. Hartford Fire Ins.Co., 412 F.2d 563 (5th Cir.1969). But when reviewing
the matter post-verdict, the court should have granted the relief sought by the government.
The ruling on the motion for judgment non obstante veredicto is REVERSED; there is judgment herein in
favor of the United States on the counterclaims, and the matter is REMANDED for entry of an
appropriate judgment, entered either on this record, or pursuant to such supplementation thereof as the
trial court may deem appropriate.
REVERSED and REMANDED.
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[1] Under § 2 of the Tax Reform Act of 1986, Pub.L. No. 99-514, 100 Stat. 2085, the Internal Revenue Code of 1954 is redesignated
the Internal Revenue Code of 1986. The period at issue in this case antedates the 1986 Act. Accordingly, references herein shall be
to the Internal Revenue Code of 1954.
[2] The loan officer denied telling the Bowens that the bank would loan the corporation the money needed to pay the taxes. From the
verdict it appears that the jury credited the Bowens' testimony.
[3] The Bowens' accountant explained the loan officer's suggestion in simple but compelling terms:
The rate that we would have to pay the bank would be substantially higher than the rate we would have to pay the IRS, including
penalties and interest. And so [the loan officer] thought we would be better off to wait until we received notice from the Internal
Revenue Service. The bank then would loan the money to pay the payroll taxes at that point in time. And make it a situation where the
Bowens were incurring a lower cost of money. You know, in effect, borrowing it from the payroll taxes.
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