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Statement of the Case
This case involves the inheritance of an LLC membership interest once owned by
James R. Potter, deceased. Appellee, Ruby Potter (“Ruby”), filed the case below for
declaratory judgment, claiming that she is entitled to the membership interest by virtue of
an inheritance provision found in a certain membership agreement for the LLC. (E. 9)
Appellant, Denise Potter (“Denise”), claims that the membership agreement could not
effectively pass property at death, and that James Potter’s membership interest was part of
his probate estate.
Both Parties filed motions for summary judgment, arguing the enforceability of the
inheritance provisions found in the subject membership agreement. (E. 127 (Denise’s
Motion); E. 180 (Ruby’s Motion); E. 257 (Ruby’s Supplement to her Motion)) The Circuit
Court for Anne Arundel County found in favor of Ruby, and Denise timely noted this
appeal.
Question Presented
I.

Can an LLC membership agreement, which does not comply with Estates & Trusts
§ 4-102, pass property at death?
Statement of Facts
James Potter married Ruby on September 8, 1984. (E. 101) Following his marriage

to Ruby, Mr. Potter obtained eight (8) membership interest shares (the “LLC Interest”) in

1

The trial court decided this matter on summary judgment grounds, and there was no
genuine dispute as to any material facts. Thus, many citations to support the Statement of
Facts are to the Complaint filed below.
1

TR Steak Pasadena, LLC (the “LLC”). (E. 11) Also during the time of his marriage to
Ruby, on or about August 7, 2012, Mr. Potter signed the “Third Amended Members’
Agreement” for the LLC (the “Membership Agreement”). (E. 137, 152)
Among other things, the Membership Agreement states:
Upon the death of a Member, all of the Membership Interests of the [LLC]
owned by him shall be transferred as shown below for each Member with the
voting rights attached to their Membership Interests being assigned to the
Member shown.
(E. 139-40) Mr. Potter went on to name Ruby, as his present wife, as the person to receive
the LLC Interest upon his death. (E. 140)
James Potter and Ruby were divorced in February 2016. See Potter v. Potter, Case
No. C-02-FM-15-001257 (Cir. Ct. Anne Arundel Cnty.).
James Potter went on to marry Denise. (E. 10) Sadly, their marriage was cut short
by his death on May 15, 2017. (E. 10-11) James Potter died intestate, and an administrative
small estate proceeding was opened for him in the Register of Wills for Anne Arundel
County on August 22, 2017. Denise, as his spouse, was appointed Personal Representative.
See In re: James Richard Potter, Estate No. 92987 (Register of Wills for Anne Arundel
Cnty.).
During the administration of Mr. Potter’s Estate, Denise filed a disclosure of the
Estate’s assets on the standard form Schedule B. It included the LLC Interest. (E. 179)
Ruby filed the suit below in an effort to remove the LLC Interest from Mr. Potter’s Estate.2

2

Since the outset of litigation, the LLC has been holding monetary distributions associated
with the LLC Interest in escrow. Whomever receives the LLC Interest will also receive
those escrowed funds.
2

In the case below, both Parties filed Motions for Summary Judgment. Denise
argued, inter alia, that the Membership Agreement was an invalid testamentary instrument
that could not pass property at death because it did not comply with the execution
requirements of a will found in Estates & Trusts § 4-102. (E. 127-35) Alternatively, Ruby
argued that the Membership Agreement could pass property at death, such that she was
entitled to the LLC Interest pursuant to its terms. (E. 180-97)
Judge Crooks ultimately decided that the LLC Interest should pass to Ruby. (E.
456-58) In so ruling, he found that the Membership Agreement was “a contract where
benefits can pass by way of death….” (E. 438 (Tr. 43:2-3)) Without stating a reason, he
opined that the Membership Agreement did not need to comply with the execution
requirements of Estates & Trusts § 4-102. Specifically, the court stated:
And I do find that the LLC agreement is just such that, it’s a contract where
benefits can pass by way of death and that it’s really a red herring in this
Court’s mind to try to figure out whether it was a testamentary instrument or
whether it was properly codified as a testamentary instrument, because I
don’t find that that’s directly applicable….so whether it’s a testamentary
instrument really is immaterial.
(E. 438 (Tr. 43:1-11))
Denise timely filed the instant appeal, asking this Court to overturn the decision
below.
Standard of Review
This Court reviews a trial court’s ruling on a motion for summary judgment de novo.
Injured Workers’ Ins. Fund v. Orient Exp. Delivery Serv., Inc., 190 Md. App. 438, 450-51,
988 A.2d 1120, 1127 (2010) (“[b]ecause the reviewing court ‘has the same information
3

from the record and decides the same issues of law as the trial court, its review of an order
granting summary judgment is de novo.’” (quoting ABC Imaging of Wash., Inc. v.
Travelers Indem. Co. of Am., 150 Md. App. 390, 394, 820 A.2d 628, 631 (2003))). A party
is entitled to summary judgment when there is no genuine issue of material fact, such that
the moving party is entitled to judgment as a matter of law. Md. R. 2-501(a) (2017); United
Servs. Auto. Ass’n v. Riley, 393 Md. 55, 78, 899 A.2d 819, 832 (2006).
Argument
The Order of the trial court should be overturned. The court below improperly
found that the Membership Agreement could pass property at death—even though it did
not comply with the execution requirements for a testamentary instrument. Maryland law
requires that all documents creating testamentary dispositions must comply with the
execution requirements of Estates & Trusts § 4-102, outside of certain recognized
exceptions. Because the Membership Agreement created a testamentary disposition, and
because there is no law that exempts LLC membership agreements from § 4-102, the LLC
Interest rightfully belongs to James Potter’s probate estate.
I.

Maryland’s requirements for documents that pass property at death.
Maryland law has several basic requirements that must be satisfied for a document

to effectively pass property at death. Those requirements, codified in Estates & Trusts §
4-102, require that a testamentary instrument be:
(1)

in writing,

(2)

signed by the testator, or by some other person for him, in his presence
and by his express direction, and
4

(3)

attested and signed by two or more credible witnesses in the presence
of the testator.

Md. Code Ann., Est. & Trusts § 4-102 (2018). Failure to satisfy these requirements makes
a testamentary instrument unenforceable. See, e.g., American Univ. v. Collings, 190 Md.
688, 694, 59 A.2d 333, 335 (1948).
As may have confused the lower court, a document does not need to be in the form
of a will to be subject to these execution requirements. If a document’s function is to pass
property upon the death of the property’s owner, such document is considered a
testamentary instrument that must comply with the aforementioned execution
requirements. See, e.g., Ellison v. Clayton, 164 Md. 35, 163 A. 695, 696 (1933) (finding
that letter written to bank, asking that daughter be granted access to funds after account
holder’s death, was an invalid testamentary instrument); American Univ., 190 Md. at 693,
59 A.2d at 335 (finding that pledge of payment to university on death was an invalid
testamentary instrument). The Court of Appeals has long held that “[a]n instrument in any
form, whether a deed or a bond, where the obvious purpose is that it shall not take effect
till after the death of the party making it, is a will, and it matters not whether the party, at
the time of executing it, intended to make a will or not.” Carey v. Dennis, 13 Md. 1, 1
(1859) (emphasis in original); see also Cover v. Stem, 67 Md. 449, 10 A. 231, 233 (1887)
(“For the principle is well settled that an instrument may be in the form of a deed, signed,
sealed, and delivered as such, and still, if it be apparent that the party intended a
posthumous disposition of his property, the instrument not being operative until after his
death, such instrument will be regarded as testamentary.”).
5

II.

The Membership Agreement is a testamentary instrument that does not
comply with Estates & Trusts § 4-102.
The Membership Agreement is a testamentary instrument. It specifically states who

should receive each deceased member’s interest upon his death.

(E. 139-40)

The

Membership Agreement must comply with Estates & Trusts § 4-102 in order for this
provision to be enforceable.
The Membership Agreement clearly does not comply with Estates & Trusts § 4102. Although it is signed by the testator, each member’s signature was not attested by
two (2) witnesses in the presence of the testator. (E. 152) Ruby’s counsel has even
admitted that the Membership Agreement does not comply with the execution requirements
of Estates & Trusts § 4-102. (E. 194-95 (stating that the Membership Agreement was “not
designed to be a testamentary document and it does not comply with Md. Code Ann., Est.
& Trusts (“ET”) § 4-102.”))

The provisions of the Membership Agreement that pass

property at death fail as a matter of law, and the LLC Interest (and all escrowed monetary
distributions associated therewith) should remain part of James Potter’s probate estate.
American Univ., 190 Md. at 693, 59 A.2d at 335.
III.

The fact that the Membership Agreement may be a contract does not permit it to
pass property at death.
In the case below, Ruby’s counsel argued that the Membership Agreement was a

contract that could bypass Estates & Trusts § 4-102. (E. 405 (Tr. 10: 2-3) (“…it’s a binding
agreement.”)) This is incorrect. Maryland law provides that a document that “(a) makes a
disposition of the testator’s property, and (b) such disposition is to take effect only upon
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death” is a will. Carney v. Kosko, 229 Md. 112, 117, 182 A.2d 28, 30 (1962) (finding
handwritten notes to constitute a valid will).
This issue was squarely addressed by the Court of Appeals in the case of American
University v. Collings. 190 Md. 688, 59 A.2d 333 (1948). In that case, the decedent signed
a pledge to American University. The pledge provided, inter alia, that one-third of the
decedent’s estate would be given to American University at her death. Id. at 690, 59 A.2d
at 333-34. Upon the death of the decedent, American University argued that the pledge
was not testamentary in nature, and therefore, it did not need to comply with the execution
requirements of a will. Id. at 691, 59 A.2d at 334.
The Court of Appeals disagreed. The Court found that the pledge was intended to
pass property at death, as opposed to creating an indebtedness by the decedent during her
lifetime, and therefore was testamentary. Id. at 693, 59 A.2d at 335. More specifically,
the Court stated:
The pledge which it is endeavored to enforce in this case is not, on its face,
an acknowledgement of any existing indebtedness. It is a paper writing
attempting to leave the appellant a share of the pledgor's estate after her
death. The pledgor retained full possession of her estate during her lifetime,
and could, at any time during her life, dispose of any or all of it without regard
to any claim of the appellant. The appellant had no claim or debt upon the
basis of which it could prevent the pledgor from alienating her property
before she died. Such claim as it had, was, by the terms of the instrument
creating it, effective only after the death of the pledgor.
Id. The Court went on to rule that the pledge could not be enforced, because it was not
executed in compliance with the requirements of a will. Id. at 694, 59 A.2d at 335.
Similar to the pledge in American University, the Membership Agreement instructs
that the LLC Interest is to be left to Ruby upon the death of James Potter. (E. 139-40) This
7

creates a testamentary disposition, not a present disposition. It does not matter that the
testamentary disposition is codified in the middle of a membership agreement for a limited
liability company—it created a gift of James Potter’s property that was to take effect only
at his death. To be binding, Estates & Trusts § 4-102 requires that it have been signed and
attested by two witnesses. Because it was not, it cannot be enforced.
IV.

There is no statutory exception that removes LLC membership agreements
from the execution requirements of Estates & Trusts § 4-102.
In an effort to avoid the execution requirements of Estates & Trusts § 4-102,

opposing counsel also argued to the trial court that there are many ways that property can
pass at death outside of § 4-102. (E. 195) Specific examples cited by Ruby’s counsel
included pay-on-death and transfer-on-death bank accounts and securities, jointly owned
property, life insurance, and 401(k) and IRA accounts with death beneficiaries.

Id.

However, all of these dispositions have statutory frameworks that permit the transfer of the
respective types of property at death. See Md. Code Ann., Est. & Trusts § 16-101, et seq.
(pay-on-death and transfer-on-death for securities); Ins. § 16-212, et seq. (life insurance);
Fin. Inst. § 1-204(a) (transfer-on-death and multi-party bank accounts, including retirement
accounts). This, effectively, exempts the documents creating those transfers from Estates
& Trusts § 4-102 in favor of the requirements in the transfer-specific statutes. Opposing
counsel has not pointed to any such exception for LLC membership agreements.
This point is significant. The purpose of Estates & Trusts § 4-102 is “to prevent the
perpetration of fraud against the testator.” Truitt v. Slack, 137 Md. App. 360, 366, 768
A.2d 715, 718-19 (2001). The statutory frameworks for the above-mentioned non-probate
8

transfers help to protect the testator/grantor in similar fashion. Allowing the type of nonprobate transfer proposed by Ruby will open Pandora’s box. Parties will be able to
contractually set death beneficiaries for any type of property, without any sort of statutory
framework to prevent fraud or otherwise regulate the process. This Court should not permit
this to occur.
Conclusion
In allowing the Membership Agreement to pass the LLC Interest to Ruby outside of
James Potter’s probate estate, the trial court created a completely new inheritance device.
It did so in direct contravention of Estates & Trusts § 4-102, and without any statutory
authority. This cannot be allowed to stand.
The Membership Agreement creates a testamentary disposition of property. Outside
some exception, it must comply with Estates & Trusts § 4-102.

The Membership

Agreement does not comply with § 4-102, and there is no authority that would exempt it
from these requirements. The Order of the trial court should be overturned, and the LLC
Interest (and associated monetary distributions) should be declared to be part of James
Potter’s probate estate.
Respectfully submitted,
/s/ Carl A. Howard
D. Gregory Howard (CPF ID # 8212090010)
Carl A. Howard (CPF ID # 1012150060)
Howard & Howard, Attorneys-at-Law
298 Butler Road
Reisterstown, Maryland 21136
Telephone: (410) 526-4734
E-mail: chip@hhlawonline.com
Counsel for Appellant
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